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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 22, 1994. 
The following are decisions of the United States Customs Service 
determined to be of sufficient interest or importance to warrant publica- 
tion in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 94-1) 


This ruling addresses the proper country of origin and marking require- 
ments for certain tote bags that are further processed in a foreign 
country using U.S. manufactured components (19 CFR 10.22, 19 CFR 
12.130(c)). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., June 7, 1993. 
MAR-2-05 CO:R:C:V 734854 AT 
Category: Marking 
Mr. Luis TERNER 
TERNER’S OF MIAMI CORPORATION 
2337 N.W. 5th Avenue 
Miami, Florida 33127 


Re: Country of origin marking of imported partially assembled tote 
bags; textiles; substantial transformation; cutting components; 
sewing; 9802.00.80; 19 CFR 12.130(c); 19 CFR 10.22 


Dear Mr. TERNER: 

This is in response to your letter dated October 8, 1992, requesting a 
country of origin marking exception for large tote bags which your com- 
pany, Terner’s of Miami Corporation (“Terner’s”), intends to manufac- 
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ture from operations performed in the U.S. and Costa Rica. You have 
submitted photographs of the finished large tote bag as well as the 
stages of production of the finished article. We regret the delay in 
responding. 


Facts: 


Terner’s plans to manufacture large tote bags (Style No. 209) in the 
U.S. and Costa Rica. In the U.S. all the components (9 nylon pieces, 3 zip- 
pers, elastic, 12 small leather pieces for trimming and a piece of plastic 
piping) are die cut by Terner’s from material components purchased in 
the U.S. (For purposes of this ruling, it is assumed that all the material is 
of U.S. origin). These components are then shipped to Costa Rica for fur- 
ther processing. In Costa Rica, the back part is stitched to the lining, 
leather ornaments and piping; the front part material is stitched to the 
lining, leather ornaments, and piping, and the zipper pocket is sewn 
along with the elastic restrainer; and the main center partition material 
is sewn to the lining along with the zipper and the leather trimming. Af- 
ter these operations are completed in Costa Rica, the partially as- 
sembled components of the bag are shipped back to the U.S. for final 
assembly. This consists of sewing the back partition to the back of the 
tote, binding the edges and turning the bag inside out, sewing one side of 
the center partition, attaching the front side of the tote to the rest of the 
bag, binding the two remaining edges of the tote and turning it right side 
out, attaching four snaps to the handle holder on the short strap and in- 


corporating the hook leashes and attaching the shoulder strap (the 
shoulder strap is completely manufactured in the U.S.), trimming all ex- 
cess from the large tote and cleaning the bag, stuffing the bag with pa- 
per, final inspection and packaging for distribution. Based on the fact 
that a majority of the operations performed in manufacturing the large 
tote bag occur in the U.S., you have requested a marking exception for 
the finished large tote bag. 


Issue: 


1. What is the country of origin of the partially assembled components 
of the large tote bag imported from Costa Rica? 

2. Are the imported partially assembled components substantially 
transformed as a result of the assembly operations performed in the 
US.? 

3. Is the finished large tote bag excepted from country of origin mark- 
ing? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or container) will permit, 
in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. 
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Section 12.130, Customs Regulations (19 CFR 12.130), sets forth the 
principles for country of origin marking determinations for textiles and 
textile products subject to section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1584) (“section 204”). According to T.D. 90-17, pub- 
lished in the Federal Register on March 1, 1990 (55 FR 7303), the prin- 
ciples of country of origin for textiles and textile products contained 
in 19 CFR 12.130 are applicable to such merchandise for all purposes, 
including duty and marking. Customs has determined that 19 CFR 
12.130 will be applied to determine the country of origin of all imported 
articles which are classified in Section XI, Harmonized Tariff Schedule 
of the United States (HTSUS), or to any imported article classified out- 
side of Section XI, HTSUS, under a subheading which has a textile cate- 
gory number associated with it. Because the subject merchandise is 
classified under a subheading which has a textile category number 
associated with it, 19 CFR 12.130 will be used in making the country of 
origin determination. 

The first question that must be addressed is what is the country of ori- 
gin of the imported partially assembled components from Costa Rica. 
19 CFR 12.130(c), specifically addresses the determination of country of 
origin, for among other things, U.S. articles sent abroad for assembly. 
Section 12.130(c) provides that merchandise which falls within the pur- 
view of Chapter 98, Subchapter II, Note 2, HTSUS, may not upon its re- 
turn to the U.S., be considered a product of the U.S. Note 2(a) provides, 
in pertinent part: 

(a) Except as provided in paragraph (b) [which does not apply to tex- 
tile articles or apparel articles], any product of the United States which 
is returned after having been advanced in value * * *, or any imported 
article which has been assembled abroad in whole or in part of products 
of the United States, shall be treated for purposes of this Act as a foreign 
article, *'* * 

Section 10.16(a), Customs Regulations (19 CFR 10.16(a)), provides 
that the assembly operation performed abroad may consist of any meth- 
od used to join or fit together solid components, such as welding, solder- 
ing, riveting, force fitting, gluing, laminating, sewing, or the use of 
fasteners. (Emphasis added). 

Since in this case the U.S. cut components of the tote bag are shipped 
to Costa Rica in a condition ready for assembly by sewing which is speci- 
fied as an acceptable assembly operation in 19 CFR 10.16(a), pursuant 
to 19 CFR 12.130(c) the country of origin of the partially assembled com- 
ponents is Costa Rica. 

The marking requirements hinge on whether the partially assembled 
components are substantially transformed by the processing done in the 
U.S. Pursuant to 19 CFR 134.35, a manufacturer in the U.S. who sub- 
stantially transforms an imported article is considered the ultimate pur- 
chaser and the imported article is excepted from individual marking. 
Absent a substantial transformation, the imported article must be 
marked in a manner which is sufficient to advise the ultimate purchaser 
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of the country of origin. It is Customs policy that the principles set forth 
in 19 CFR 12.130 will be applied in determining whether an imported 
article is substantially transformed in the U.S. as a result of the proces- 
sing performed there if the completed article would be classified in Sec- 
tion XI, HTSUS, or outside Section XI which has a textile category 
number associated with it. 

Pursuant to 19 CFR 12.130, the standard of substantial transforma- 
tion governs the determination of the country of origin where textiles 
and textile products are processed in more than one country. The coun- 
try of origin of textile products is deemed to be that foreign territory, 
country, or insular possession where the article last underwent a sub- 
stantial transformation. Substantial transformation is said to occur 
when the article has been transformed into a new and different article of 
commerce by means of substantial manufacturing or processing opera- 
tions. In other words, for textiles governed by 19 CFR 12.130 there is a 
two part test for substantial transformation: 1) a new different article of 
commerce and 2) a substantial manufacturing or processing operation. 

In this case, the completed tote bag is classified under 4202.92.3030 
HTSUS, textile category #670. Therefore 12.130 will be used to deter- 
mine the substantial transformation question. The partially assembled 
components are further processed in the U.S. by sewing the components 
together into the finished tote bag and adding a strap to the finished bag. 
Other minor operations such as inspecting, cleaning and packaging the 
tote bag are also performed in the U.S. Assembly by sewing is considered 
in 19 CFR 12.130(e)(v) as usually resulting in a article being deemed a 
product of the country in which the sewing was done where the assem- 
bly is substantial such as the complete assembly and tailoring of all cut 
pieces of suit-type jackets, suits, and shirts. Where either less than a 
complete assembly of all the cut pieces of a garment is performed in one 
country, or the assembly is a relatively simple one, then Customs will 
rule on the particular factual situations as they arise, utilizing the crite- 
ria in section 12.130(d). 50 Fed. Reg. 8,715 (March 5, 1985), T.D. 85-38. 

Section 12.130(d)(1) states that a new and different article of com- 
merce will usually result from a manufacturing or processing operation 
if there is a change in: (i) commercial designation or identity, (ii) funda- 
mental character or (iii) commercial use. 

Section 12.130(d)(2) lists some of the factors considered in determin- 
ing whether a substantial manufacturing operation has occurred. These 
factors include: (1) the physical change in the material or article as a re- 
sult of the manufacturing or processing operations in each foreign coun- 
try; (2) the time involved in the manufacturing or processing operations 
in each foreign country; (3) the complexity of the manufacturing or pro- 
cessing operations in each foreign country; (4) the level or degree or skill 
and/or technology required in the manufacturing or processing opera- 
tions in each foreign country; and (5) the value added to the article or 
material in each foreign country compared to its value when imported 
into the U.S. 
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In HQ 951899 (October 31, 1992), Customs ruled that unassembled 
luggage panels cut in Taiwan and shipped to China where they were 
sewn together with zippers, piping and related accessories into com- 
pleted luggage and tote bags were not substantially transformed as a re- 
sult of the sewing operations performed in China, and therefore the 
country of origin of the merchandise was Taiwan. Customs stated that 
the assembly process in China involving the sewing together of compo- 
nents cut from fabric in Taiwan did not involve sufficient skill or com- 
plexity to constitute a substantial transformation as defined in 19 CFR 
12.130. Similarly in this case, from viewing the submitted photographs 
it appears that the assembly of these partially assembled imported 
pieces into a finished tote bag does not involve sufficient skill or com- 
plexity to constitute a substantial transformation. All that is performed 
in the US. is a simple joining of the assembled component pieces (back 
center, main center, back and front panels) by sewing and stitching the 
lining to these pieces and attaching a shoulder strap to the finished bag. 
Based on these considerations, we conclude that the final sewing of the 
tote bags performed in the United States does not constitute a substan- 
tial manufacturing operation. Therefore, under 19 CFR 12.130, the par- 
tially assembled bags are not substantially transformed in the U.S. 

Accordingly, for marking purposes, the retail purchaser, rather than 
Terner’s is the ultimate purchaser. The partially assembled bags must 
be conspicuously marked in a manner which is sufficient to advise the 
retail purchaser of the country of origin (Costa Rica). They should be 
marked in a location which will remain visible even after the U.S. proces- 
sing. If the processing necessarily obscures the marking, the finished 
bag should be marked. If the partially assembled tote bags are eligible 
for importation under subheading 9802.00.80, Harmonized Tariff 
Schedule of the United States (“HTSUS”), they may be marked “As- 
sembled in Costa Rica” or “Assembled in Costa Rica from U.S. Compo- 
nents”. See 19 CFR 10.22. 


Holding: 

Pursuant to 19 CFR 12.130(c), the country of origin of the partially 
assembled tote bag is Costa Rica. The partially assembled components 
are not substantially transformed by the final sewing operations per- 
formed in the U.S. Therefore, the retail purchaser and not Terner’s is 
the ultimate purchaser and the tote bag must be marked with the coun- 
try of origin “Costa Rica” in a manner which is sufficient to advise the 
retail purchaser of the country of origin. 

The holding set forth above applies only to the specific factual situa- 
tion and merchandise identified in the ruling request. This position is 
clearly set forth in section 177.9(b)(1), Customs Regulations (19 CFR 
177.9(b)(1). This section states that a ruling letter is issued on the as- 
sumption that all of the information furnished in connection with the 
ruling request and incorporated in the ruling letter, either directly, by 
reference, or by implication is accurate and complete in every material 
respect. Should it subsequently be determined that the information fur- 
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nished is not complete and does not comply with 19 CFR 177.9(b)(1), the 
ruling will be subject to modification or revocation. In the event there is 
achange in the facts previously furnished this may affect the determina- 
tion of country of origin. Accordingly, it is recommended that a new rul- 
ing request be submitted in accordance with section 177.2, Customs 
Regulations (19 CFR 177.2). 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(C.S.D. 94-2) 


This ruling holds that a royalty payment, based on a percentage of the 
sales of imported merchandise into the United States, made by the 
buyer to a third party licensor for the right to use the licensor’s trade- 
mark in connection with the design, manufacture, and marketing of 
the merchandise, is not an addition to the price actually paid or pay- 
able under 19 U.S.C. 1401a(b)(1)(D)-(E). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., March 4, 1994. 
VAL CO:R:C:V 544781 CRS 
Category: Valuation 
JOHN M. Peterson, Esa. 
NEVILLE, PETERSON & WILLIAMS 
39 Broadway 
New York, N.Y. 10006 


Re: Payments for use of trademark based on percentage of net sales of 
licensed merchandise; royalties; proceeds; buying commissions. 


DEAR Mr. PETERSON: 

This is in reply to your letter dated August 21, 1991, on behalf of Rich- 
ard Warren, Inc., (the “buyer”) in which you requested a ruling on the 
valuation of certain wearing apparel imported from Hong Kong. We re- 
gret the delay in responding. 


facts: 


The buyer proposes entering into a trademark licensing agreement 
with Marisa Christina Inc. (“Christina”), an importer of women’s 
sportswear. A copy of the proposed licensing agreement (the “agree- 
ment”) was attached as Exhibit A to your submission. Under the agree- 
ment, Christina will grant the buyer a license to use the “Marisa 
Christina” trademark in connection with the design, manufacture, im- 
portation and marketing of dresses in the United States, Canada, the 
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United Kingdom and Germany. The buyer will design dresses using the 
“Marisa Christina” trademark. The dresses will be produced by Asian 
manufacturers (the “sellers”) unrelated to either the buyer or Christi- 
na. The buyer will be the importer of record and will act solely for its own 
account. 

In consideration for the right to use the “Marisa Christina” trade- 
mark, the buyer will pay Christina a royalty equal to a percentage of the 
buyer’s net sales of the licensed dresses in the U.S. In addition, guaran- 
teed minimum royalty payments, payable quarterly, would be due dur- 
ing the term of the agreement, irrespective of the volume of the buyer’s 
sales of licensed merchandise during the period. 

In order to assist it in purchasing garments from foreign manufactur- 
ers, the buyer also intends to enter into a buying agency agreement with 
C.M. Marisa Christina (H.K.) Ltd. (the “agent”). A copy of a buying 
agency agreement dated July 1, 1991, was attached as Exhibit B to your 
submission of August 22, 1991. The agent is related to Christina 
through common ownership but is not related to any of the foreign gar- 
ment manufacturers. The agent would act as the buyer’s non-exclusive 
buying agent and would perform various services, including: surveying 
potential markets; assisting in price negotiations; obtaining samples 
and price quotes; placing orders; visiting manufacturer’s factories in or- 
der to check the quality of merchandise; acquiring quota; and arranging 
for shipment. 

The terms of the buying agency agreement provide that the agent 
would receive a commission equal to six percent of the f.o.b. foreign port 
value of the merchandise. The agent would invoice the buyer for its ser- 
vices on a monthly or other periodic basis, as agreed by the parties. The 
buyer would pay the foreign manufacturers either by opening an irrevo- 
cable letter of credit (“L/C”) in their favor, or by opening a master L/C in 
favor of the agent which would in turn pay the manufacturers. The 
agent would not take title to the merchandise or the bear the risk of its 
loss. Moreover, the agent’s sole compensation would be its commission, 
no part of which would inure to the benefit of the manufacturers or oth- 
er sellers of the garments. Finally, the buying agency commissions will 
be identified sevarately on the commercial invoices from the price actu- 
ally paid or payable for the merchandise, and documentation showing 
the identity of, and the amount paid to, the seller(s), will be provided. 


Issue: 

The issues presented are: (1) whether the royalty paid by the buyer to 
Christina is considered a dutiable royalty such that it constitutes a stat- 
utory addition to the price actually paid or payable for the imported mer- 
chandise; and (2) whether the commission paid to the agent constitutes 
abona fide buying commission such that it is not included in the transac- 
tion value of the imported merchandise. 


Law and Analysis: 


Merchandise imported into the United States is appraised in accor- 
dance with section 402 of the Tariff Act of 1930, as amended by the 
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Trade Agreements Act of 1979 (TAA; 19 U.S.C. § 1401a). The preferred 
method of appraisement under the TAA is transaction value, defined 
as the price actually paid or payable for the merchandise when sold 
for exportation to the United States. For the purposes of this ruling 
we have assumed that transaction value is the appropriate basis of 
appraisement. 

The term “price actually paid or payable” is defined by section 
402(b)(4) of the TAA which provides in relevant part: 


(A) The term “price actually paid or payable” means the total pay- 
ment (whether direct or indirect, and exclusive of any costs, 
charges, or expenses incurred for transportation and related ser- 
vices incident to the international shipment of the merchandise 
from the country of exportation to the place of importation in the 
United States) made, or to be made, for imported merchandise by 
the buyer to, or for the benefit of, the seller. 


19 U.S.C. § 1401a(b)(4). 


Royalty Payments: 
Section 402(b)(1) of the TAA provides for five additions to the price 
actually paid or payable. Among these are: 


(D) any royalty or license fees related to the imported merchandise 
that the buyer is required to pay, directly or indirectly, as a condi- 
tion of sale of the imported merchandise for exportation to the 
United States; and 


(E) the proceeds of any subsequent resale, disposal or use of 
the imported merchandise that accrue, directly or indirectly, to the 
seller. 


19 U.S.C. § 1401a(b)(1). You contend that the royalty paid by the buyer 
is neither a royalty pursuant to section 402(b)(1)(D) nor a proceed under 
section 402(b)(1)(E). 

In regard to the dutiability of royalty and license fees, the Statement 
of Administrative Action provides in relevant part: 


Additions for royalties and license fees will be limited to those 
that the buyer is required to pay, directly or indirectly, as a condi- 
tion of sale of the imported merchandise for exportation to the 
United States. In this regard, royalties and license fees for patents 
covering processes to manufacture the imported merchandise will 
generally be dutiable, whereas royalties and license fees paid to 
third parties for use, in the United States, of copyrights and trade- 
marks related to the imported merchandise, will generally be con- 
sidered as selling expenses of the buyer and therefore will not be 
dutiable. However, the dutiable status of royalties and license fees 
paid by the buyer must be determined on a case-by-case basis and 
will ultimately depend on: (i) whether the buyer was required to pay 
them as a condition of sale of the imported merchandise for exporta- 
tion to the United States; and (ii) to whom and under what circum- 
stances they were paid. For example, if the buyer pays a third party 
for the right to use, in the United States, a trademark or copyright 
relating to the imported merchandise, and such payment was not a 
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condition of the sale of the merchandise for exportation to the 
United States, such payment will not be added to the price actually 
paid or payable. However, if such payment was made by the buyer as 
a condition of sale of the merchandise for exportation to the United 
States, an addition will be made. 


Statement of Administrative Action, H.R. Doc. No. 153, 96 Cong., 1st 
Sess., pt 2, reprinted in, Department of the Treasury, Customs Valuation 
under the Trade Agreements Act of 1979 (October 1981), at 48-49. The 
royalty in question is paid to a third party, Christina, for the right to use 
the “Marisa Christina” trademark in the U.S. Provided the royalty is not 
a condition of sale, the amount of the payment will not be added to the 
price actually paid or payable. 

The Customs Service recently issued a notice regarding the dutiabil- 
ity of royalty payments. 27:6 Cust. B. & Dec 1 (February 10, 1993). After 
considering the legislative history of the provisions in question, prior 
case law and the Statement of Administrative Action, the notice set 
forth a method for determining whether a royalty payment was dutiable 
consisting of the following questions: 


(1) Was the imported merchandise manufactured under patent? 

(2) Was the royalty involved in the production or sale of the im- 
ported merchandise? 

(3) Could the importer buy the product without paying the fee? 


23:6 Cust. B. & Dec. at 9-11. Negative responses to the first and second 
questions, and an affirmative response to the third, point toward non- 
dutiability. 

In the instant case, the imported garments are not manufactured un- 
der patent; rather the agreement gives the buyer the right to use the li- 
censed mark in connection with the manufacture and sale of the 
imported garments. Nor is the royalty involved in the production or sale 
of the imported merchandise. The royalty for the right to use the “Mari- 
sa Christina” trademark in the U.S. (and the other countries noted 
above) is paid to a third party rather than to the sellers, and is separate 
from the purchase price of the garments. Finally, the buyer can import 
the garments without paying the royalty since the royalty only becomes 
due upon net sales of the licensed merchandise. While the agreement 
provides for guaranteed minimum royalty payments, it is our position 
that this fact does not render the royalty payment a condition of sale. 
Accordingly, the royalty payment by the buyer is not an addition to the 
price actually paid or payable under 19 U.S.C. § 1401a(b)(1)(D). 

Finally, you contend that the royalty payments by the buyer to Chris- 
tina cannot be considered proceeds of a subsequent resale, disposal or 
use of the imported merchandise. You have stated that Christina and the 
sellers are unrelated. Accordingly, provided that no portion of the pay- 
ments accrues, directly or indirectly, to the sellers, the royalty payments 
would not constitute an addition to the price actually paid or payable un- 
der 19 U.S.C. § 1401a(b)(1)(E). 
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Buying Commissions: 

Bona fide buying commissions are not an addition to the price actual- 
ly paid or payable. Pier 1 Imports, Inc. v. United States, 708 F Supp. 351, 
354, 13 CIT 161, 164 (1989); Rosenthal-Netter, Inc. v. United States, 679 
F. Supp. 21, 23, 12 CIT 77, 78 (1988); Jay-Arr Slimwear, Inc v. United 
States, 681 F. Supp. 875, 878, 12 CIT 133, 136 (1988). 

The existence of a bona fide buying commission depends upon the 
relevant factors of the individual case. E.g., J.C. Penney Purchasing 
Corp. v. United States, 451 F. Supp. 973, 983 (Cust. Ct. 1978). The im- 
porter has the burden of proving the existence of a bona fide agency rela- 
tionship and that the payments to the agent constitute bona fide buying 
commissions. Rosenthal-Netter, 679 F. Supp. 21, 23; New Trends, Inc. v. 
United States, 645 F Supp. 957, 960, 10 CIT 637 (1986). 

In determining whether an agency relationship exists, the primary 
consideration is the right of the principal to control the agent’s conduct 
with respect to those matters entrusted to the agent. J.C. Penney, 451 
F. Supp. 973, 983. The existence of a buying agency agreement has been 
viewed as supporting the existence of a buying agency relationship. Dor- 
co Imports v. United States, 67 Cust. Ct. 503, 512, R.D. 11753 (1971). In 
addition, the courts have examined such factors as: whether the pur- 
ported agent’s actions were primarily for the benefit of the principal; 
whether the principal or the agent was responsible for the shipping and 
handling and the costs thereof; whether the importer could have pur- 
chased directly from the manufacturers without employing an agent; 
whether the intermediary was operating an independent business, 
primarily for its own benefit; and whether the purported agent was fi- 
nancially detached from the manufacturer of the merchandise. Rosen- 
thal-Netter, 679 F. Supp. 21, 23 (1988); New Trends, 645 F. Supp. 957, 
960-962. 

In the situation you describe the duties performed by the agent are 
those typically performed by a bona fide buying agent, and include com- 
piling market information, obtaining samples, placing orders on the 
buyer’s instructions, inspecting the merchandise and arranging for 
shipment. The buyer will select the garments to be purchased. More- 
over, the buying agency agreement provides that the agent will place or- 
ders only upon the specific instructions of the buyer. 

In regard to payment, the buyer will pay the seller directly or open an 
irrevocable L/C with the seller as beneficiary. Alternatively, the buyer 
will open a master L/C with the agent as beneficiary; the agent will in 
turn pay the sellers. You have advised this means of payment would be 
used in the case of smaller, financially unsophisticated manufacturers. 
In Pier 1 Imports, Inc. v. United States, 708 F. Supp. 351 (CIT 1989), a 
master L/C, payable to an agent, was issued for each purchase order, and 
the L/C was drawn at sight or was issued back-to-back with an L/C be- 
tween the agent and the seller. This arrangement was held to demon- 
strate the principal’s control over the agent. Jd. at 354. Here the 
situation is distinguishable in that the amount of the L/C apparently 
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will not always conform to the amount of the purchase order. To this de- 
gree, the financing arrangement indicates less than complete control 
over the payment process. Nevertheless, where master L/Cs are made 
payable to the agent you have advised that the agent will provide the 
buyer with copies of the seller’s invoices which will show an amount 
identical to the payment to the agent. Furthermore, the buying agency 
agreement provides that the agent will only act upon the receipt of spe- 
cific instructions from the buyer. 

In addition, the agent will issue separate invoices for buying commis- 
sions and expenses incurred on behalf of the buyer, e.g., costs related to 
inland freight, hauling and lighterage. The buying agency agreement 
provides that these expenses will only be incurred with the prior consent 
of the buyer. Accordingly, provided the buyer conforms to the terms of 
the buying agency agreement, it is our position that the buyer will exer- 
cise sufficient control over the actions of the agent. 

The fact that the agent and seller are financially detached also sup- 
ports the existence of an agency relationship. New Trends at 962. The 
agent and sellers in the transaction in question will be unrelated. Para- 
graph 8 of the Buying Agency Agreement dated July 1, 1991. Moreover, 
the commissions paid to the agent will not inure to the benefit of the sell- 
ers. Buying Agency Agreement, paragraph 7. Consequently, the in- 
formation presented supports a finding that the agent and seller are 
financially detached. 

Finally, Customs has held that an invoice or other documentation 
from the actual foreign seller to the agent is required in order to estab- 
lish that the agent is not the seller, as well as to determine the price actu- 
ally paid or payable to the seller. Headquarters Ruling Letter (HRL) 
542141 dated September 29, 1991 (TAA No. 7). In this regard you have 
indicated that the buying agency commissions will be shown separately 
from the price actually paid or payable for the imported merchandise. 
Furthermore, documentation showing the identity of, and the price 
charged by, the seller, will be attached to the entry documentation. 

Accordingly, based on the above it is our position that the commis- 
sions paid by the buyer to the agent constitute bona fide buying commis- 
sions and are therefore would not form part of the price actually paid or 
payable for the imported merchandise. Please note, however, that the 
existence of a buying agency relationship is factually specific. The actual 
determination will be made by the appraising officer at the port of entry 
and will be based on the entry documentation submitted. The totality of 
the evidence must therefore demonstrate that the purported agent is in 
fact a bona fide buying agent and not a selling agent nor an independent 
seller. 23:11 Cust B. & Dec. 9, General Notice dated March 15, 1989; 
HRL 542141. 


Holding: 
The payments by the buyer are neither royalties of section 402(b) 
(1)(D) of the TAA, nor proceeds of section 402(b)(1)(E), and therefore 
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should not be added to the price actually paid or payable for the im- 
ported merchandise. 

Provided the parties adhere to the terms of the buying agency agree- 
ment, commissions paid to C.M. constitute bona fide buying commis- 
sions such that they do not form part of the price actually paid or 
payable. 

THomaS L. LoBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 


(C.S.D. 94-3) 


This ruling holds that payment ofa license fee/royalty by an importer, to 
a third party licensor, is not a condition of sale of the imported mer- 
chandise from the seller to the buyer/importer. The license fee/royalty 
does not constitute a dutiable royalty under Section 402(b)(1)(D) of 
the Trade Agreements Act of 1979. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., February 22, 1994. 


VAL CO:R:C:V 544923 DPS 
Category: Valuation 
REGIONAL Director, USCS 
ReGu.atory AuDIT DIVISION 
NorTHEAST REGION 
10 Causeway Street 
Boston, Massachusetts 02222-1056 


Re: 1.A.-Dutiability of importer’s royalty payments to third party 
licensor. 


DEAR Sir: 

This is in response to your request for internal advice transmitted via 
Headquarters’ Office of Regulatory Audit on January 16, 1992. The I.A. 
request was submitted by counsel for the importer, Schmid Brothers, 
Inc. (Schmid). It involves the dutiability of a license fee/royalty paid by 
Schmid to Ars Alpina Handelsanstalt (Alpina or licensor), of Vaduz, 
Liechtenstein, for the exclusive right to use the ANRI trade name and 
trademark for sales in the U.S. of various wood-carved statues manufac- 
tured and sold by Anri S.p.A. (Anri or seller), of Bozen, Italy. The issue 
was developed in the course of an audit of Schmid by the Northeast Re- 
gion’s Regulatory Audit Division (RAD). 


Facts: 


Schmid imports a wide variety of merchandise including figurines, 
music boxes and giftware. Among these articles are wood figurines 





U.S. CUSTOMS SERVICE 13 


manufactured by and purchased from Anri, the seller. When these ar- 
ticles bear the ANRI trademark, Schmid is required to pay a royalty of 
10 percent of the ex-factory purchase price to licensor, Alpina, pursuant 
to an agreement dated September 26, 1972, as amended by letter dated 
August 17, 1989 (Exhibit A to I.A. request). The payment is stated to 
cover Schmid’s exclusive right to use the ANRI trade name and trade- 
mark for sales in the U.S. Schmid’s representatives advise that Anri and 
Alpina are not and never have been related, and that none of the royalty 
payments to Alpina inure to the benefit of the manufacturer, Anri. 

Schmid contends that the royalty payments are not dutiable because 
the payments are made to an unrelated third party, are not related to the 
imported merchandise and not a condition of sale of the imported ar- 
ticles. Further, Schmid asserts that the royalty arrangement is gov- 
erned by the 1972 Licensing Agreement between Alpina and Schmid 
and the 1989 Amendment thereto, and that it confers on Schmid the ex- 
clusive right sell merchandise bearing the ANRI trademark in the U.S. 
and Canada. It is for this valuable right that payment is made to Licen- 
sor, Alpina, not for merchandise. 

RAD, Northeast Region, contends that the subject royalty payments 
are dutiable as royalties for a number of reasons. First, because the pay- 
ments to the licensor from the importer are a condition of sale. They rely 
on several facts to support their position: (1) payments are based on ex- 
ports from Italy and determined at the time of exportation, not on re- 
sales in the U.S. such that the obligation to pay the license fee accrues to 
Schmid upon exportation, thereby causing the royalty to be “related” to 
the imported merchandise; (2) without Schmid satisfying its legal ob- 
ligation to pay the license fee to Alpina upon exportation, Schmid has no 
right to sell ANRI products in the U.S.; and (3) Schmid’s accounting re- 
cords reflect royalty payments to Alpina being charged to the product 
and reported as inventory under the same accounting treatment as 
Schmid follows to record the purchase of the wood statues from Anri— 
as such, RAD asserts that the accounting treatment suggests that the 
royalty expense is part of the purchase price of the imported articles—in 
contrast to recording the royalty as a period expense as part of Schmid’s 
general expenses. 

Alternatively, RAD suggests that the 10% royalty payments to Alpina 
are more in line with selling commissions which are dutiable under 
§ 402(b)(1)(B) of the TAA. The claim is based on information provided in 
a letter from the Anri president to Schmid’s counsel explaining the rela- 
tionship between Anri and Alpina. In 1949, when the Anri-Alpina li- 
censing agreement was initiated, Anri was a small wood carving 
company in need of international contacts and marketing skills, which 
Alpina was able to provide, pursuant to a distributorship agreement. 
Subsequently, the distributorship agreement was extended to include 
the territory of the United States. The letter also states: “In 1954, Alpi- 
na was entitled to support ANRI sales. For this purpose, Alpina obtained 
the right to use the ANRI trademarks and the rights to register copy- 
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rights wherever needed.” RAD asserts that the subject royalties are akin 
to selling commissions, as payment for services rendered by Alpina that 
are characteristic of a selling agent. The Distributorship Agreements re- 
ferred to between Anri and Alpina have not been presented or reviewed 
in the context of this internal advice proceeding. 


Issue: 

Whether the subject trademark license fee/royalty, paid to an unre- 
lated third party, calculated as a percentage of the purchase price be- 
tween buyer and seller of the imported merchandise, is considered 
dutiable pursuant to Section 402(b)(1)(D) of the Tariff Act of 1930 as 
amended by the Trade Agreements Act of 1979 (TAA). 


Law and Analysis: 

Under the circumstances presented, it appears that transaction value 
is the proper basis of appraisement. Transaction value is defined in sec- 
tion 402(b)(1) of the TAA as the “price actually paid or payable for the 
merchandise” plus five enumerated statutory additions. Here, only one 
of the five statutory additions is at issue. Section 402(b)(1)(D) of the 
TAA provides for additions to the price actually paid or payable for: 


(D) any royalty or license fee related to the imported merchandise 
that the buyer is required to pay, directly or indirectly, as a condi- 
tion of the sale of the imported merchandise for exportation to the 
United States. 


In Headquarters Ruling Letter (HRL) 544436, dated February 4, 
1991 (C.S.D. 91-6; 25 Cus. Bull. 18), the importer was required to pay 7% 
of the U.S. resale price to the seller, in addition to the price originally 
paid to the seller for the imported merchandise. The importer had been 
paying duties on the additional 7% payments as “royalties” under sec- 
tion 402(b)(1)(D) of the Tariff Act of 1930, as amended by the TAA. In 
HRL 544436, Customs held that the payments were not dutiable under 
the royalty provision, section 402(b)(1)(D) of the TAA. Rather, Customs 
determined that the payments were proceeds of subsequent resale of 
the merchandise that accrued to the seller, dutiable under section 
402(b)(1)(E) of the TAA. This position represented a departure from 
previous interpretations of the royalty and proceeds provisions to the 
extent that it recognized the existence of dutiable proceeds under 
§ 402(b)(1)(E) without necessarily having a dutiable royalty under 
§ 402(b)(1)(D) of the TAA. 

On February 10, 1993, Customs published a General Notice in the 
Customs Bulletin which incorporated Customs analysis of public com- 
ments concerning the change in position and our decision both modify- 
ing and affirming the holding in the HRL 541436. The determination in 
HRL 544436 was upheld in the General Notice and modified to the ex- 
tent the subject payments were found to be dutiable as either royalties 
under 402(b)(1)(D) or proceeds under 402(b)(1)(E). The analysis first 
addressed the question of whether the payment qualified as a dutiable 
royalty. In addressing this issue, Customs took an historical approach 
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that incorporates the Statement of Administrative Action (SAA), legis- 
lative history and case law under the prior statute. The analysis sets 
forth three questions derived from decisions by the Customs Court 
construing prior law to determine the dutiability of payments for royal- 
ties under export value. Applying these questions to particular import 
transactions under the current law provides importers and Customs 
with a uniform approach to determining whether certain payments 
constitute dutiable royalties, one of the statutory additions to the price 
actually paid or payable under transaction value. 

The analysis set forth in the General Notice on royalties is instructive 
in analyzing the dutiability of the royalties in the instant case. The three 
questions considered by Customs to be determinative with regard to 
finding a dutiable royalty in the General Notice were: 


(1) Is the imported merchandise manufactured under patent? 

(2) Is the royalty involved in the production or sale of the im- 
ported merchandise? 

(3) Can the importer buy the product without paying the fee? 


Consistent with the Notice, negative responses to the first and second 
questions, and an affirmative response to the third, point toward non- 
dutiability. Here, the imported merchandise is not manufactured under 
patent or trademark. Rather, the license agreement between Schmid 
and Alpina gives Schmid the right to use the licensed mark in connec- 
tion with sales in the U.S. of the imported merchandise. The royalty is 
not involved in the production and sale by the seller or the purchase of 
the imported merchandise by the buyer. The royalty is paid for the right 
to use the ANRI trademark in the U.S. and is separate from the purchase 
price of the merchandise. Finally, Schmid can purchase and import the 
merchandise from the manufacturer without paying the royalty to the 
third party licensor. Counsel indicated that other than the purchase 
transaction documents, no purchase contract between buyer and seller 
exists. The existing purchase documents (buyer’s purchase orders and 
seller’s confirmations), contain no requirement that a royalty payment 
be made to Licensor. 

The ANRI trademark is placed on the goods by the Seller prior to im- 
portation. However, the right to that trademark in the U.S. and Canada 
does not belong to the Seller. That right is the property of the Licensor 
which has agreed that the buyer (Schmid) may exploit the mark in the 
territory. There is no prohibition against the buyer purchasing mer- 
chandise that does not bear the ANRI trademark. Such purchases would 
not result in an obligation to pay a royalty to Licensor. 

Your office argues that since Schmid has the legal obligation to pay the 
license fee to Alpina for the right to sell ANRI marked products in the 
U.S., an implied condition of sale exists. However, based on the facts 
presented here, this obligation to pay for the exclusive right to sell prod- 
uct in the US. is distinct from Schmid’s right to purchase the merchan- 
dise from ANRI. In addition, the Statement of Administrative Action 
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(SAA) distinguishes payments to third parties for intellectual property 
rights from payments to importers for merchandise. It States: 


Additions for royalties and license fees will be limited to those that 
the buyer is required to pay, directly or indirectly, as a condition of 
the sale of the imported merchandise for exportation to the United 
States. In this regard, royalties and license fees for patents covering 
processes to manufacture the imported merchandise will generally 
be dutiable, whereas royalties and license fees paid to third parties 
for use, in the United States, of copyrights and trademarks related 
to the imported merchandise, will generally be considered as selling 
expenses of the buyer and therefore will not be dutiable. However, 
the dutiable status of royalties and license fees paid by the buyer 
must be determined on case-by-case basis and will ultimately de- 
pend on: (i) whether the buyer was required to pay them as a condi- 
tion of sale of the imported merchandise for exportation to the 
United States; and (ii) to whom and under what circumstances they 
were paid. For example, if the buyer pays a third party for the right 
to use, in the United States, a trademark or copyright relating to 
the imported merchandise, and such payment was not a condition 
of the sale of the merchandise for exportation to the United States, 
such payment will not be added to the price actually paid or payable. 
However, if such payment was made by the buyer as a condition of 
the sale of the merchandise for exportation to the United States, an 
addition will be made. 


Statement of Administrative Action, H.R. Doc. No. 153, 96 Cong., 
1st Sess., Pt.2, reprinted in, Department of the Treasury, Customs Valu- 
ation under the Trade Agreements Act of 1979 (October 1981), at 48-49. 
The SAA language makes clear the case by case nature of determina- 
tions about dutiability of royalty payments for intellectual property 
rights. Here, the evidence shows separate payments by Schmid to Alpi- 
na for the trademark rights. The fact that the royalty amount is based on 
a percentage of the purchase price and determined at the time the mer- 
chandise is exported to the US. is not dispositive of the existence of a 
condition of sale. While it may lend support to the notion that the royal- 
ty is in some way “related” to the imported merchandise, the statutory 
language and SAA require that the payment be a “condition of the sale 
of the imported merchandise for exportation to the United States.” 
Pursuant to the SAA language, we conclude that the subject royalty/ 
license fee payment between Schmid and Alpina is not dutiable under 
§ 402(b)(1)(D). 

Schmid’s accounting treatment of the royalty payments reflects the 
fact that a cost was incurred. There is no dispute that royalty payments 
were made to third party licensor, Alpina. We find Schmid’s accounting 
treatment, such that the royalty payments to Alpina are charged to the 
product and reported as inventory under the same accounting treat- 
ment as Schmid follows to record the purchase of the wood statues from 
Anri, rather than recording the royalty as a period expense as part of 
Schmid’s general expenses, has no impact on determining the dutiabil- 
ity of the subject royalty/licensing fee. 
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With regard to the assertion by RAD that the royalty payment is akin 
to aselling commission because Alpina provides “sales support” to Anri, 
no evidence, other than the letter from Anri to Schmid’s counsel has 
been provided detailing services rendered by Alpina to Anri. That letter 
from the Anri president refers to a distributorship agreement between 
Anri and Alpina, which we assume to be separate and distinct from the 
1972 License Agreement between Schmid and Alpina, and the 1989 
Amendment letter thereto. Counsel for Schmid has provided written as- 
surances from Anri, that Anri and Alpina are not related parties, and 
that Schmid’s royalty payments to Alpina are for the right to use the 
trademark in the territory specified in the agreement. Accordingly, we 
find no basis to characterize the subject royalty payments as selling 
commissions absent further information regarding the existence of sel- 
ling/marketing services performed by Alpina on Anri’s behalf relative to 
the subject imported merchandise. 

Holding: 

Based on the foregoing, we hold that payment of the subject license 
fee/royalty, by importer, Schmid, to third party licensor, Alpina, is not a 
condition of sale of the imported merchandise from seller, Anri, to buy- 
er/importer, Schmid. Accordingly, the subject license fee/royalty does 
not constitute a dutiable royalty pursuant to § 402(b)(1)(D) of the TAA. 

Tuomas L. LoOBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 


(C.S.D. 94-4) 


This ruling holds that the payment of an amount due a third party under 
an equipment lease, which is amortized through a fixed charge per 
thousand units of imported merchandise, is not a royalty payment un- 
der 19 U.S.C. 1401a(b)(1)(D), nor is it part of the price actually paid or 
payable for the merchandise. 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., February 24, 1994. 
VAL CO:R:C:V 545150 CRS 
Category: Valuation 
District DIRECTOR 
U.S. Customs SERVICE 
PO. Box 610 
Pembina, ND 58271 


Re: AFR Protest No. 3401-92-100040; royalty payments; machine 
amortization charges; beverage wraps; 19 U.S.C. § 1401a(b)(1)(D). 
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Dear Sir: 

This is in response to an application for further review of Protest No. 
3401-92-100040, filed September 24, 1992, by Norman G. Jensen, Inc., 
on behalf of protestant Somerville Packaging, of Winnipeg, Manitoba. 
The protest concerns thirty-one entries of imported beverage wrap ma- 
terial filed between October 1991 and May 1992. 


Facts: 


Protestant manufactures wrapping material used in packaging min- 
eral water and other bottled beverages. The imported wrapping materi- 
al is sold to bottling companies in the United States which apply the 
wrap to groups of bottles by means of a patented process that encloses 
the bottles in a finished beverage container. 

The instant protest concerns a “machine amortization charge” of 
(sum) that is reflected on the invoices of the imported wrapping materi- 
al. You maintain this charge is a royalty related to the imported wrap- 
ping material which the buyer is required to pay as a condition of sale of 
the packaging material. In your view the amortization charge should be, 
and indeed was, included in the appraised value of the thirty-one pro- 
tested entries of imported beverage wraps. 

The buyers of the imported wrap use this material in the U.S. to pack- 
age beverage bottles for sale to their customers. Certain specialized ma- 
chinery (the “equipment) is used to combine the imported merchandise, 
i.e., the wrapping material, with beverages such as bottled mineral wa- 
ter. The equipment is used only to package products for protestant’s cus- 
tomers, and is not used * * * the wrap itself. In its letters of March 12, 
1992, and September 18, 1992, protestant notes that the equipment 
used in the wrapping process (Jak-et-Pak 150 machines, and in some 
cases, a Dacam diverger) was manufactured in the U.S. This equipment 
is owned by the protestant but is leased to and located on the premises of 
the bottlers. A copy of protestant’s standard lease agreement (the 
“equipment lease”) is attached to the file. 

Protestant purchased the equipment from an unrelated third party, 
Federal Paper Board Company, Inc., in 1981. A copy of the contract is 
attached to the file. Under the terms of the contract, protestant agreed 
to pay Federal Paper Board two percent of the net selling price (the “roy- 
alty”) of Jak-et-Pak blanks (wrapping material) used with the Jak-et- 
Pak equipment. Federal Paper Board subsequently sold its contracts 
rights to Riverwood International. Accordingly, this royalty is now pay- 
able to Riverwood and, according to the protestant, is included in the 
price of the imported wrapping material. 

In contrast, protestant maintains that the machine amortization 
charge reflected on the invoices submitted with the imported merchan- 
dise represents a payment for the leased equipment and is separate from 
the royalty charges assessed on the sale of the imported merchandise, 
i.e., the wrapping material. In this respect protestant contends the 
amortization charge is simply a method of financing the lease. While the 
lease calls for an annual payment of (amount) over a three year period, 
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this payment is amortized through a charge of (sum) per thousand car- 
tons wrapped. Nevertheless, pursuant to article 8 of the lease agree- 
ment should protestant’s customers, i.e. the lessees, find another source 
of beverage wrap material the lease provides that the amortization 
charges would cease since, in this event, no wraps would be sold. Howev- 
er, customers would still be obligated to make their payments under the 
equipment lease. In such an event, protestant would issue a separate in- 
voice for amounts due under the lease. 


Issue: 
The issue presented is whether the instant machine amortization 
charge is included in the appraised value of the imported merchandise. 


Law and Analysis: 

Merchandise imported into the United States is appraised in accor- 
dance with section 402 of the Tariff Act of 1930, as amended by the 
Trade Agreements Act of 1979 (TAA; 19 U.S.C. § 1401a). The preferred 
method of appraisement under the TAA is transaction value, defined as 
“the price actually paid or payable for the merchandise when sold for ex- 
portation to the United States.” 19 U.S.C. § 1401a(b)(1). 

Under transaction value there are five enumerated additions to the 
price actually paid or payable, including the amount of “any royalty or 
license fee related to the imported merchandise that the buyer is 
required to pay, directly or indirectly, as a condition of sale of the im- 
ported merchandise for exportation to the United States.” 19 U.S.C. 
§ 1401a(b)(1)(D). You state that the machine amortization charge is a 
royalty payment related to the imported merchandise which the buyer 
is required to pay as a condition of sale of the imported merchandise and 
that this amount should therefore be added to the price actually paid or 
payable for the imported wrapping material. 

Royalty payments are added to the price actually paid or payable for 
imported merchandise only to the extent that such amounts are not 
otherwise included in the price. 19 U.S.C. § 1401a(b)(1). In this instance 
there is indeed a royalty payable by the buyer and due on the sale of 
packaging material. Protestant acknowledges these royalty payments 
but notes that they are included in the price of the imported wrapping 
material; consequently, there is no addition to be made to the price actu- 
ally paid or payable. These payments have already been included in the 
price actually paid or payable for the imported beverage wraps. 

However, there remains the question of the “royalty” payments due 
under the equipment lease. Protestant has presented evidence in the 
form of arepresentative equipment lease that the machine amortization 
charge at issue is not a royalty payment related to imported merchan- 
dise. The terms of the lease indicate that this instrument pertains to 
equipment manufactured and located in the United States, rather than 
to the imported wrapping material. Article 2 of the lease provides for a 
fixed annual lease payment which is to be financed through a per carton 
amortization charge, viz, the machine amortization charge that is the 
subject of the instant protest. Accordingly, the charge is not related to 
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the imported merchandise, and should not be added to the price actually 
paid or payable for the imported merchandise. 

In addition, just as the amounts due under the equipment lease are 
not an addition to the price actually paid or payable, neither are they 
part of the price actually paid or payable for the imported beverage 
wraps. The term “price actually paid or payable” is defined as “the total 
payment (whether direct or indirect * * *) made, or to be made, for im- 
ported merchandise by the buyer, to or for the benefit of, the seller.” 
19 U.S.C. § 1401a(b)(4)(A). The machine amortization charge at issue 
was not made for the imported merchandise but rather for equipment 
rental under the lease agreement. Furthermore, the payments are not 
“to or for the benefit of the seller,” i.e., the protestant, but are owed to 
the company holding the rights to the Jak-et-Pak machines. While the 
payments are made through the protestant, the fact nevertheless re- 
mains that the lease is separate from the imported merchandise. 


Holding: 

The machine amortization charge is not part of transaction value of 
the imported beverage wraps and therefore should not be added to the 
price actually paid or payable. 

You are instructed to grant the protest in full. A copy of this decision 
should be attached to the Form 19 Notice of Action. In accordance with 
section 3A(11)(b) of Customs Directive 099 3550-065, dated August 4, 
1993, this decision should be mailed by your office to the protestant no 
later than sixty days from the date of this letter. Any reliquidation of the 
entry in accordance with the decision must be accomplished prior to the 
mailing of the decision. Sixty days from the date of the decision the Of- 
fice of Regulations and Rulings will take steps to make the decision 
available to Customs personnel via the Customs Rulings Module in 
ACS, and the public via the Diskette Subscription Service, Lexis, the 
Freedom of Information Act and other public access channels. 

Tuomas L. LoBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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(C.S.D. 94-5) 


This ruling holds that royalties paid by an importer to an unrelated 
third party in the United States for the right to use certain fabric de- 
signs otherwise protected by copyright, are not dutiable either as roy- 
alties or proceeds (19 U.S.C 1401a(b), 19 U.S.C. 1401a(b)(1), 19 CFR 
152.103(f)). 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., March 4, 1994. 


VAL CO:R:C:V 545370 ER 
Category: Valuation 


SANDRA Liss FRIEDMAN, Esq. 
BARNES, RICHARDSON & COLBURN 
475 Park Avenue South 

New York, New York 10016 


Re: Dutiability of certain royalty payments. 


Dear Ms. FRIEDMAN: 

This is in response to your letter of June 25, 1993, on behalf of your 
client, Junior Gallery Ltd., (hereinafter referred to as “Gallery”, “im- 
porter” or “buyer”), requesting a ruling on whether certain royalty pay- 
ments are dutiable. We regret the delay in responding. 


Facts: 

According to your submission, Gallery is an importer of ladies’ wear- 
ing apparel. Pursuant to written agreement, dated May 17, 1992, be- 
tween your client and Echo Design Group, Inc., (hereinafter referred to 
as “Echo”), located in New York, Echo periodically submits proprietary 
copyrighted fabric designs to Gallery for possible use in garments pro- 
duced by Gallery. 

In consideration for the right to use the fabric designs Gallery will pay 
Echo a non-refundable sum of (amount) , which amount will be credited 
towards a royalty of 2.5 percent Gallery’s net revenues on its sales in the 
US. of ladies wearing apparel that incorporate an Echo design. No roy- 
alties beyond the non-refundable initial sum are due unless the im- 
ported merchandise is sold. A copy of that agreement was submitted 
with your request. 

You additionally state that Echo is unrelated to Gallery and that the 
design work produced by Echo is undertaken in the United States. For 
purposes of this ruling, we will assume that Echo bears no relationship 
to the foreign manufacturers (or “sellers”) producing the apparel for 
Gallery. 


Issue: 

Whether the described royalty payments that Gallery makes to 
Echo are dutiable as part of the transaction value of the imported 
merchandise. 
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Law and Analysis: 

The preferred method of appraising imported merchandise is transac- 
tion value which is defined in section 402(b)(1) of the Tariff Act of 1930, 
as amended by the Trade Agreements Act of 1979 (TAA; 19 U.S.C. 
1401a(b)). This section provides, in pertinent part, that the transaction 
value of the imported merchandise is the price actually paid or payable 
for the merchandise when sold for exportation to the United States plus 
amounts for certain items enumerated in section 403(b)(1) of the TAA. 

19 U.S.C. 1401a(b)(1) provides that the transaction value of imported 
merchandise includes * * * “any royalty or license fee related to the im- 
ported merchandise that the buyer is required to pay, directly or indi- 
rectly, as a condition of the sale of the imported merchandise for 
exportation to the United States.” The corresponding regulation is 
found in section 152.103(f), Customs Regulations. 

Both statute and regulation parallel the Statement of Administrative 
Action (“SAA”), which was adopted by Congress and has the force of law. 
Although there is an absence of precedent directly addressing dutiabil- 
ity of royalty payments made to third parties in connection with copy- 
rights and trademarks, the law states that such payments are generally 
not dutiable unless they are a condition of the sale. The relevant portion 
of the SAA provides: 


Additions for royalties and license fees will be limited to those that 
the buyer is required to pay, directly or indirectly, as a condition of 
the sale of the imported merchandise for exportation to the United 
States. In this regard, royalties and license fees for patents covering 
processes to manufacture the imported merchandise will generally 
be dutiable, whereas royalties and license fees paid to third parties 
for use, in the United States, of copyrights and trademarks related 
to the imported merchandise, will generally be considered as selling 
expenses of the buyer and therefore will not be dutiable. However, 
the dutiable status of royalties and license fees paid by the buyer 
must be determined on [a] case-by-case basis and will ultimately de- 
pend on: (i) whether the buyer was required to pay them as a condi- 
tion of sale of the imported merchandise for exportation to the 
United States; and (ii) to whom and under what circumstances they 
were paid. For example, if the buyer pays a third party for the right 
to use, in the United States, a trademark or copyright relating to 
the imported merchandise, and such payment was not a condition 
of the sale of the merchandise for exportation to the United States, 
such payment will not be added to the price actually paid or payable. 
However, if such payment was made by the buyer as a condition of 
sale of the merchandise for exportation to the United States, an 
addition will be made. 


SAA, H.R. Doc No. 153, 96 Cong., 1st Sess., pt 2, reprinted in, Depart- 
ment of Treasury, Customs Valuation under the TAA of 1979 (October 
1981), at 48-49. The royalty in question is paid to a third party, Echo, for 
the right to use the copyrighted designs in the U.S. 

In the General Notice concerning the dutiability of royalty payments, 
Vol 27 Cust. Bull. No. 6 (February 10, 1993) (hereinafter referred to as 
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“General Notice”), Customs set forth a three-question test to identify 
whether a royalty payment is dutiable: (1) Was the imported merchan- 
dise manufactured under patent?; (2) Was the royalty involved in the 
production or sale of the imported merchandise?; (3) Could the importer 
buy the product without paying the fee? General Notice at 9-11. Nega- 
tive responses to the first and second questions, and an affirmative re- 
sponse to the third, point toward non-dutiability. 

In the instant case, although the imported garments are not manufac- 
tured under patent, they do incorporate fabric bearing patterns identi- 
cal or substantially similar to the proprietary copyrighted patterns of 
Echo. However, the royalty paid to Echo is not involved in the produc- 
tion or sale of the imported garments. The royalty is paid for the exclu- 
sive right of the importer to utilize the copyrighted patterns. This right 
is separate from the purchase price of the garments. Gallery may import 
the garments without paying the royalty because the royalty becomes 
due only upon the sale in the U.S. of the imported merchandise. 

You additionally inquire whether the payments would be dutiable as 
either an “assist” or as “proceeds to the seller” within the meaning of 
19 U.S.C. 1401a(b)(1)(C) and (E). Engineering, development, artwork, 
design work, and plans undertaken elsewhere than in the United States 
and necessary for the production of the imported merchandise may 
constitute an assist if supplied directly or indirectly, and free of charge or 
at reduced cost, by the buyer of imported merchandise for use in connec- 
tion with the production or the sale for export to the United States of the 
merchandise. (See, 19 U.S.C 1401a(h)(1)(A)(iv)). Inasmuch as the copy- 
righted design work to be provided by Echo to Gallery will be undertak- 
en in the United States, such work is outside the statutory definition of 
an “assist” and is not dutiable. Nor does the fabric on which the copy- 
righted designs are printed constitute an assist so long as Gallery does 
not provide it to the manufacturer, directly or indirectly, and free of 
charge or at reduced cost. 

Section 1401a(b)(1)(E) provides that the proceeds of any subsequent 
resale, disposal, or use of the imported merchandise that accrue, directly 
or indirectly, to the seller are dutiable as part of the price actually paid or 
payable. Under this section, the “seller” of the merchandise is the for- 
eign manufacturer. The royalty payments are made by the buyer, Gal- 
lery, to an unrelated third party in the United States, Echo. Assuming 
Echo is also unrelated to the foreign manufacturers, the royalty pay- 
ments do not constitute “proceeds to the seller” since these payments in 
no way accrue to the benefit of the foreign manufacturer. Accordingly, 
the royalty payments are not dutiable as proceeds. 


Holding: 

For the reasons discussed above and on the basis of the written agree- 
ment between Gallery and Echo and the additional information sub- 
mitted in connection with this ruling request, we find that the subject 
payments made by Gallery to Echo are not dutiable royalties, nor are 
they dutiable as proceeds of a subsequent resale. Moreover, because the 
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copyrighted design work to be provided by Echo to Gallery will be under- 
taken in the United States, such work is outside the statutory definition 
of an “assist” and is not dutiable. We additionally find that the fabric on 
which the copyrighted designs are printed does not constitute an assist 
so long as Gallery does not provide it to the manufacturer, directly or in- 
directly, and free of charge or at reduced cost. 
THomas L. LoBRED, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., March 23, 1994. 
The following documents of the United States Customs Service, Of- 
fice of Commercial Operations, Office of Regulations and Rulings, have 
been determined to be of sufficient interest to the public and U.S. Cus- 
toms Service field offices to merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


19 CFR Part 177 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF AUTOMOBILE EMERGENCY 
LIGHT 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is revoking a ruling letter concerning the tariff classification 
of an automobile emergency light. Notice of the proposed revocation 
was published February 16, 1994, in the Customs BULLETIN, Volume 28, 
Number 7. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 6, 1994. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Office of 
Regulations and Rulings, Metals and Machinery Classification Branch, 
(202) 482-7030. 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On February 16, 1994, Customs published a notice in the Customs 
BULLETIN, Volume 28, Number 7, proposing to revoke New York Ruling 


25 
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Letter (NY) 881525, issued on January 19, 1993, concerning the classifi- 
cation of an automobile emergency light (style 27306) under subheading 
9405.40.80, Harmonized Tariff Schedule of the United States (HTSUS), 
which provides for other electric lamps and lighting fittings. No com- 
ments were received. Pursuant to section 625, Tariff Act of 1930 
(19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter 
“section 625”), this notice advises interested parties that Customs is re- 
voking NY 881525 to reflect the proper classification of the product un- 
der subheading 8512.20.40, HTSUS, which provides for visual signaling 
equipment of a kind used for motor vehicles. Headquarters Ruling 
Letter 955160 revoking NY 881525 is set forth in Attachment A to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: March 21, 1994. 


MarvIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, D.C., March 21, 1994. 


CLA-2 CO:R:C:M 955160 LTO 
Category: Classification 
Tariff No. 8512.20.40 
Ms. MONA WEBSTER 
TARGET STORES 
33 South Sixth Street 
PO. Box 1392 
Minneapolis, Minnesota 55440-1392 


Re: Automobile Emergency Light; NY 881525 revoked; NY 860428; NY 860561; Section 
XVI, note 3; GRI 3(c); chapter 94, note 1(f). 


DEAR MS. WEBSTER: 

This is in response to your letter of October 7, 1993, requesting reconsideration of NY 
881525, dated January 19, 1993, which concerned the classification of an automobile 
emergency light (style 27306) under the Harmonized Tariff Schedule of the United States 
(HTSUS). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter 
“section 625”), notice of the proposed revocation of NY 881525 was published February 
16, 1994, in the Customs BULLETIN, Volume 28, Number 7. 


Facts: 


The article in question is a plastic, oval-shaped, magnetic automobile emergency light. 
The light measures approximately 3.5 inches in height by 2.5 inches in width at its widest 
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dimension. It possesses a swivel spotlight and amber flasher which are activated by two 
“on-off” switch mechanisms. It has a magnetic base and self-contained electrical cord that 
is designed to be inserted into the vehicle’s cigarette lighter. The light is stored in a vinyl 
storage case. 

In NY 881525, the light was held to be classifiable as other electric lamps and lighting 
fittings under subheading 9405.40.80, HTSUS. You contend that they are classifiable 
as electrical lighting equipment of a kind used on motor vehicles under subheading 
8512.20.20, HTSUS. 


Issue: 


Whether the automobile emergency light is classifiable as other electric lamps and light- 
ing fittings under subheading 9405.40.80, HTSUS. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” 

The headings at issue are as follows: 


8512 Electrical lighting and signaling equipment (excluding articles of heading 
8539), windshield wipers, defrosters and demisters, of a kind used for 
cycles or motor vehicles; parts thereof 


* * * * * * * 


9405 Lamps and lighting fittings including searchlights and spotlights and parts 
thereof, not elsewhere specified or included * * * 


Note 1(f) to chapter 94, HTSUS, states that chapter 94 does not cover lamps or lighting 
fittings of chapter 85. Thus, if the light in question is classifiable under heading 8512, 
HTSUS, it cannot be classified under heading 9405, HTSUS. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the Customs Co-operation Council’s official interpretation of the Harmonized 
System. While not legally binding, the ENs provide a commentary on the scope of each 
heading of the Harmonized System, and are generally indicative of the proper interpreta- 
tion of these headings. 

EN 85.12, pg. 1349, states that heading 8512, HTSUS, “covers electrical apparatus and 
appliances specialised for use on cycles or motor vehicles for lighting or signalling pur- 
poses.” In NY 860428, dated February 28, 1991, and NY 860561, dated March 5, 1991, a 
worklight and spotlight were held to be classifiable as other lighting equipment of a kind 
used for motor vehicles under subheading 8512.20.20, HTSUS. 

It is our opinion that the light in question is principally used with motor vehicles, and is 
also classifiable under heading 8512, HTSUS. However, unlike the lights in NY 860428 
and NY 860561, the light in question performs both a lighting and signaling func- 
tion. Visual signaling equipment for motor vehicles is classifiable under subheading 
8512.20.40, HTSUS. Accordingly, the light is prima facie classifiable under both subhead- 
ing 8512.20.20 (lighting equipment) and 8512.20.40 (visual signaling equipment), 
HTSUS. 

Note 3 to section XVI, HTSUS, provides that “machines adapted for the purpose of per- 
forming two or more complementary or alternative functions are to be classified as * * * 
being that machine which performs the principal function.” In this instance, neither the 
lighting nor signaling function can be considered the principal function, as the light pos- 
sesses a swivel spotlight/amber flasher which equally permits the use of either function. 
Therefore, it is necessary to resort to GRI 3. 

GRI 3, which is made applicable at the subheading level by GRI 6, states that when 
“goods are, prima facie, classifiable under two or more headings, classification shall be ef- 
fected as follows:” 


(a) The heading which provides the most specific description shall be preferred to 
headings to providing a more general description * * *. 

(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 
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(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be classi- 
fied under the heading which occurs last in numerical order among those which 
equally merit consideration. 


The light in question is not classifiable according to either GRI 3(a) (neither sub- 
heading is more specific) or 3(b) (no single component provides the article with its essen- 
tial character). Therefore, the light is classifiable according to GRI 3(c) under subheading 
8512.20.40, HTSUS. 

Holding: 

The automobile emergency light is classifiable under subheading 8512.20.40, HTSUS. 
The corresponding rate of duty for articles of this subheading is 2.7% ad valorem. Accord- 
ingly, NY 881525, dated January 19, 1993, is revoked. 

In accordance with section 625, this ruling will become effective 60 days after pub- 
lication in the CuSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


19 CFR Part 177 


REVOCATION OF CUSTOMS RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF DECORATIVE BOWS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking three ruling letters concerning the tariff 
classification of decorative bows. Notice of the proposed revocation was 
published February 9, 1994, in the Customs BULLETIN, Volume 28, Num- 
ber 6. 


EFFECTIVE DATE: These decisions are effective for merchandise en- 
tered, or withdrawn from warehouse, for consumption on or after June 
4, 1994. 


FOR FURTHER INFORMATION CONTACT: Lenny Feldman, Food 
and Chemicals Classification Branch, Office of Regulations and Rulings 


(202) 482-7020. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On February 9, 1994, Customs published a notice in the Customs BuL- 
LETIN, Volume 28, Number 6, proposing to revoke New York Ruling Let- 
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ters (NYRLs) 835867, issued February 3, 1989, and 843277, issued July 
31, 1989, by the Area Director of Customs, New York Seaport, concern- 
ing the tariff classification of plastic bows composed of polypropylene 
ribbon with acrylic flocking as well as textile bows composed of 50 per- 
cent polyester and 50 percent cotton in subheading 9505.10.2500, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA). 
The notice also proposed to revoke Headquarters Ruling Letter (HRL) 
089892, issued October 15, 1991, by the Director, Commercial Rulings 
Division, Office of Regulations and Rulings, concerning the tariff classi- 
fication of a bow composed of plastic ribbon and flocking in subheading 
6307.90.9490 (now 6307.90.9986), HTSUSA. One comment was re- 
ceived from an interested party. In addition, the applicable Customs Na- 
tional Import Specialists consulted with us regarding the matter. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), (hereinafter section 625), this no- 
tice advises interested parties that Customs is revoking NYRLs 835867 
and 843277 as well as HRL 089892 to reflect proper classification of 
i) the plastic bows with flocking in subheading 3926.40.0000, HTSUSA, 
which provides for other articles of plastics, statuettes and other orna- 
mental articles and ii) the textile bows in subheading 6307.90.9986, 
HTSUSA, which provides for other made up articles, other, other, other, 
other, other. Our response to the comment received and to the consulta- 
tions with the Customs National Import Specialists are reflected in the 
rulings revoking NYRL 835867, NYRL 843277, and HRL 089892, copies 
of which are set forth in Attachments A, B, and C, respectively, to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(C)(1)). 


Dated: March 15, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
Washington, D.C., March 15, 1994. 


CLA-2 CO:R:C:F 952969 LPF 

Category: Classification 
Tariff No. 3926.40.0000 

Ms. JuDY KEARNEY 

NETWORK BROKERS INTERNATIONAL, INC. 

LICENSED CUSTOMS BROKERS 

Airport Industrial Office Park, Building A2-C 

145th Avenue & Hook Creek Blvd. 

Valley Stream, NY 11581 


Re: Classification of veltex bows; Revocation of NYRL 835867; Heading 3926, HTSUSA, 
articles of plastics, statuettes and other ornamental articles; Not 9505, festive ar- 
ticles; HRLs 953177, 954903 


DEAR Ms. KEARNEY: 

In New York Ruling Letter (NYRL) 835867, issued February 3, 1989, veltex bows im- 
ported from China were classified under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). We have reviewed that ruling and have found it to be in er- 
ror. This ruling also is in response to your request recently submitted on behalf of Berwick 
Industries regarding the proper classification of the bows in light of the fact that the dis- 
play card accompanying the bows has been modified. Samples of the merchandise were 
submitted. The correct classification is as follows. Pursuant to section 625, Tariff Act of 
1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed revocation of 
NYRL 835867 was published on February 9, 1994, in the CUSTOMS BULLETIN, Volume 28, 
Number 6. 


Facts: 


The merchandise at issue is veltex bows (Item #T-1801). They are described as Christ- 
mas type bows composed of polypropylene ribbons with acrylic flocking. Each bow is hand 
tied at its midsection by a gold colored metallic braid with a core of textile yarn containing 
a single wire to impart stiffness. The card accompanying the bows states that they are de- 
signed for multipurpose indoor and outdoor use with trees, mailboxes, windows, wreaths, 
baskets, gifts, etc. 


Issue: 


Whether the bows are classified in 9505 as festive articles, 3926 as other articles of plas- 
tics, or elsewhere in the HTSUSA. 


Law and Analysis: 


The General Rules of Interpretation (GRIs) taken in their appropriate order provide a 
framework for classification of merchandise under the HTSUSA. Most imported goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The Explanatory Notes (ENs) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRIs. 

Heading 9505 provides for, inter alia, festive, carnival and other entertainment articles. 
The ENs to 9505 indicate that the heading covers: 

(A) Festive, carnival or other entertainment articles, which in view of their in- 
tended use are generally made of non-durable material. They include: 
(1) Decorations such as festoons, garlands, Chinese lanterns, etc., as well as 
various decorative articles made of paper, metal foil, glass fibre, etc., for Christ- 
mas trees (e.g., tinsel, stars, icicles), artificial snow, coloured balls, bells, lanterns, 
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etc. Cake and other decorations (e.g., animals, flags) which are traditionally 
associated with a particular festival are also classified here. 

(2) Articles traditionally used at Christmas festivities, e.g., artificial Christmas 
trees (these are sometimes of the folding type), nativity scenes, Christmas crack- 
ers, Christmas stockings, imitation yule logs * * *. 


In general, merchandise is classifiable in heading 9505, HTSUSA, as a festive article 
when the article, as a whole: 


1. is of non-durable material or, generally, is not purchased because of its extreme 
worth, or intrinsic value (e.g., paper, cardboard, metal foil, glass fiber, plastic, wood); 

2. functions primarily as a decoration (e.g., its primary function is not utilitarian); 
and 

3. is traditionally associated or used with a particular festival (e.g., stockings and 
tree ornaments for Christmas, decorative eggs for Easter). 


An article’s satisfaction of these three criteria is indicative of classification as a festive 
article. The motif of an article is not dispositive of its classification and, consequently, does 
not transform an item into a festive article. 

Customs will consider the bows to be made of non-durable material since they are not 
designed for sustained wear and tear, nor are purchased because of their extreme worth or 
value. In addition, the articles’ primary function is decorative, as opposed to utilitarian. 

However, when examining the bows, in their entirety, it is evident that they are not 
traditionally associated or used with the particular festival of Christmas. Because of their 
divergent functions throughout the year as a decoration for the home, for gifts, etc., the 
bows are not traditionally associated or used with the particular festival of Christmas. Re- 
gardless of the addition of the card describing the bows’ divergent uses, they are not ejus- 
dem generis with those articles cited in the ENs to 9505, as exemplars of traditional, 
festive articles. They must be classified elsewhere. 

The classification of plastics and textile combinations is governed by the legal notes to 
the HTSUSA. Specifically, the ENs to Chapter 39 indicate, in pertinent part, that: 


[T}he classification of plastics and textile combinations is essentially governed by 
Note 1(h) to Section XI, Note 3 to Chapter 56 and Note 2 to Chapter 59. 


However, because the flocking portion of the bows neither qualifies as “nonwovens” or as 
“textile fabric” as referred to within these Section and Chapter Notes, the notes are not 
indicative of classification in this case. See Headquarters Ruling Letter (HRL) 953177, is- 
sued April 7, 1993, explaining that flock is not considered to be a fabric within the scope of 
Section XI. 

A review of the other potential HTSUS headings indicates that the bows are comprised 
of a plastics material of chapter 39, specifically other plates, sheets, film, foil and strip of 
plastics, combined with textile materials, provided for within heading 3921. Accordingly, 
the bows are classifiable, pursuant to GRI 1, in heading 3926 which provides for other ar- 
ticles of plastics or materials of headings 3901 to 3914. Insofar as the bows are decorative 
and designed to adorn gifts and other similar articles, they are appropriately described by 
the terms of subheading 3926.40 as ornamental articles. See HRL 954903, issued Septem- 
ber 13, 1993. 


Holding: 

The veltex bows are classifiable in subheading 3926.40.00, HTSUSA, as “Other articles 
of plastics and articles of other materials of headings 3901 to 3914: Statuettes and other 
ornamental articles.” The applicable rate of duty is 5.3 percent ad valorem. 

NYRL 835867 hereby is revoked. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(e)(1), Customs Regulations (19 CFR 177.10(e)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Custos SERVICE, 
Washington, D.C., March 15, 1994. 
CLA-2 CO:R:C:F 955586 LPF 
Category: Classification 
Tariff No. 3926.40.0000 and 6307.90.9986 
Ms. JUDY KEARNEY 
NETWORK BROKERS INTERNATIONAL, INC. 
LICENSED CUSTOMS BROKERS 
Airport Industrial Office Park, Building A2-C 
145th Avenue & Hook Creek Blvd. 
Valley Stream, NY 11581 


Re: Classification of plastic and textile bows; Revocation of NYRL 843277; Heading 3926, 
HTSUSA, articles of plastics, statuettes and other ornamental articles; Heading 6307 
other made up textile articles; Not 9505, festive articles; HRLs 953177, 954903. 


Dear Ms. KEARNEY: 

In New York Ruling Letter (NYRL) 843277, issued July 31, 1989, tie-on bows imported 
from Haiti were classified under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA). We have reviewed that ruling, issued on behalf of Berwick Industries, 
and have found it to be in error. The correct classification is as follows. Pursuant to section 
625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Implementation Act, Pub. 
L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), notice of the proposed 
revocation of NYRL 843277 was published on February 9, 1994, in the CUSTOMS BULLETIN, 
Volume 28, Number 6. 


Facts: 
The merchandise at issue is a veltex bow (pattern T18798) composed of 100 percent 


polypropylene ribbon with acrylic flocking and textile bows (patterns T1905, T0309, 
T19935, and T19965) composed of 50 percent polyester and 50 percent cotton ribbons. 
Each tie-on bow is hand-tied at its midsection with a metallic textile covered wire-based 
tinsel. 


Issue: 


Whether the bows are classified in 9505 as festive articles, 3926 as other articles of plas- 
tics, or 6307 as other made up (textile) articles. 


Law and Analysis: 

The General Rules of Interpretation (GRIs) taken in their appropriate order provide a 
framework for classification of merchandise under the HTSUSA. Most imported goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The Explanatory Notes (ENs) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRIs. 

Heading 9505 provides for, inter alia, festive, carnival and other entertainment articles. 
The ENs to 9505 indicate that the heading covers: 


(A) Festive, carnival or other entertainment articles, which in view of their in- 
tended use are generally made of non-durable material. They include: 

(1) Decorations such as festoons, garlands, Chinese lanterns, etc., as well as 
various decorative articles made of paper, metal foil, glass fibre, etc., for Christ- 
mas trees (e.g., tinsel, stars, icicles), artificial snow, coloured balls, bells, lanterns, 
etc. Cake and other decorations (e.g., animals, flags) which are traditionally 
associated with a particular festival are also classified here. 

(2) Articles traditionally used at Christmas festivities, e.g., artificial Christmas 
trees (these are sometimes of the folding type), nativity scenes, Christmas crack- 
ers, Christmas stockings, imitation yule logs * * *. 
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In general, merchandise is classifiable in heading 9505, HTSUSA, as a festive article 
when the article, as a whole: 


1. is of non-durable material or, generally, is not purchased because of its extreme 
worth, or intrinsic value (e.g., paper, cardboard, metal foil, glass fiber, plastic, wood); 

2. functions primarily as a decoration (e.g., its primary function is not utilitarian); 
and 

3. is traditionally associated or used with a particular festival (e.g., stockings and 
tree ornaments for Christmas, decorative eggs for Easter). 


An article’s satisfaction of these three criteria is indicative of classification as a festive 
article. The motif of an article is not dispositive of its classification and, consequently, does 
not transform an item into a festive article. 

Customs will consider the bows to be made of non-durable material since they are not 
designed for sustained wear and tear, nor are purchased because of their extreme worth or 
value. In addition, the articles’ primary function is decorative, as opposed to utilitarian. 

However, when examining the bows, in their entirety, it is evident that they are not 
traditionally associated or used with the particular festival of Christmas. Because of their 
divergent functions throughout the year as, for example, home decoration (for furniture, 
curtains, lamps, window shades), apparel (for hats, blouses, etc.), and gift wrapping, the 
bows are not traditionally associated or used with the particular festival of Christmas. 
They are not ejusdem generis with those articles cited in the ENs to 9505, as exemplars of 
traditional, festive articles. The bows must be classified elsewhere. 

: Although the textile bows are comprised of narrow woven fabrics, they qualify as “made 

‘ up” textile articles as described in General Explanatory Note Part (II) to Section XI which 
explains Notes 7 and 8 to Section XI. In particular, we note that the term “made up” in- 
cludes “assembled by sewing, gumming or otherwise.” Accordingly, the textile bows are 
classifiable as other made up articles provided for in heading 6307. The appropriate sub- 
heading at the ten-digit level is 6307.90.9986. 

As for the veltex bows, composed of polypropylene ribbon and acrylic flocking, we note 
that the classification of plastics and textile combinations is governed by the legal notes to 
the HTSUSA. Specifically, the ENs to Chapter 39 indicate, in pertinent part, that: 

[T]he classification of plastics and textile combinations is essentially governed by 
Note 1(h) to Section XI, Note 3 to Chapter 56 and Note 2 to Chapter 59. 


However, because the flocking portion of the bow neither qualifies as “nonwovens” or as 
“textile fabric” as referred to within these Section and Chapter Notes, the notes are not 
indicative of classification in this case. See Headquarters Ruling Letter (HRL) 953177, is- 
sued April 7, 1993, explaining that flock is not considered to be a fabric within the scope of 
Section XI. 

A review of the other potential HTSUS headings indicates that the bows are comprised 
of a plastics material of chapter 39, specifically other plates, sheets, film, foil and strip of 
plastics, combined with textile materials, provided for within heading 3921. Accordingly, 
the bows are classifiable, pursuant to GRI 1, in heading 3926 which provides for other ar- 
ticles of plastics or materials of headings 3901 to 3914. Insofar as the bows are decorative 
and designed to adorn gifts and other similar articles, they are appropriately described by 
the terms of subheading 3926.40 as ornamental articles. See HRL 954903, issued Septem- 
ber 13, 1993. 

Holding: 

The veltex bows are classifiable in subheading 3926.40.00, HTSUSA, as “Other articles 
of plastics and articles of other materials of headings 3901 to 3914: Statuettes and other 
ornamental articles.” The applicable rate of duty is 5.3 percent ad valorem. 

The textile bows are classifiable in subheading 6307.90.9986, HTSUSA, as “Other made 
up articles * * *: Other: Other: Other, Other: Other.” The applicable rate of duty is 7 per- 
cent ad valorem. 

NYRL 843277 hereby is revoked. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the Customs BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C., March 21, 1994. 


CLA-2 CO:R:C:F 955587 LPF 
Category: Classification 
Tariff No. 3926.40.0000 
Ms. Lori ALDINGER 
IMPORT COORDINATOR 
RITE AID CORPORATION 
PO. Box 3165 
Harrisburg, PA 17105 


Re: Classification of plastic bow with flocking; Revocation of HRL 089892; Heading 3926, 
HTSUSA, articles of plastics, statuettes and other ornamental articles; Not 6307, 
other made up (textile) articles; Not 9505, festive articles; HRLs 953177, 954903. 


DEAR Ms. ALDIGNER: 

In Headquarters Ruling Letter (HRL) 089892, issued October 15, 1991, a flocked bow 
was classified under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). We have reviewed that ruling and have found it to be in error. The correct clas- 
sification is as follows. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) 
(hereinafter section 625), notice of the proposed revocation of HRL 089892 was published 
on February 9, 1994, in the CusToMS BULLETIN, Volume 28, Number 6. 


Issue: 
Whether the bow is classified in 3926 as other articles of plastics, 6307 as other made up 
textile articles, or 9505 as festive articles. 


Law and Analysis: 

The General Rules of Interpretation (GRIs) taken in their appropriate order provide a 
framework for classification of merchandise under the HTSUSA. Most imported goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. The Explanatory Notes (ENs) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRIs. 

Heading 9505 provides for, inter alia, festive, carnival and other entertainment articles. 
The ENs to 9505 indicate that the heading covers: 


(A) Festive, carnival or other entertainment articles, which in view of their in- 
tended use are generally made of non-durable material. They include: 

(1) Decorations such as festoons, garlands, Chinese lanterns, etc., as well as 
various decorative articles made of paper, metal foil, glass fibre, etc., for Christ- 
mas trees (e.g., tinsel, stars, icicles), artificial snow, coloured balls, bells, lanterns, 
etc. Cake and other decorations (e.g., animals, flags) which are traditionally 
associated with a particular festival are also classified here. 

(2) Articles traditionally used at Christmas festivities, e.g., artificial Christmas 
trees (these are sometimes of the folding type), nativity scenes, Christmas crack- 
ers, Christmas stockings, imitation yule logs * * *. 


In general, merchandise is classifiable in heading 9505, HTSUSA, as a festive article 
when the article, as a whole: 


1. is of non-durable material or, generally, is not purchased because of its extreme 
worth, or intrinsic value (e.g., paper, cardboard, metal foil, glass fiber, plastic, wood); 

2. functions primarily as a decoration (e.g., its primary function is not utilitarian); 
and 

3. is traditionally associated or used with a particular festival (e.g., stockings and 
tree ornaments for Christmas, decorative eggs for Easter). 
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An article’s satisfaction of these three criteria is indicative of classification as a festive 
article. The motif of an article is not dispositive of its classification and, consequently, does 
not transform an item into a festive article. 

Customs considers the bow to be made of non-durable material since it is not designed 
for sustained wear and tear, nor is purchased because of its extreme worth or value. In 
addition, the article’s primary function is decorative, as opposed to, utilitarian. 

However, when examining the bow, in its entirety, it is evident that it is not traditionally 
associated or used with the particular festival of Christmas. Because of its divergent func- 
tions throughout the year as, for example, home decoration and gift wrapping, the bow is 
not traditionally associated or used with the particular festival of Christmas. It is not ejus- 
dem generis with those articles cited in the ENs to 9505, as exemplars of traditional, fes- 
tive articles. The bow must be classified elsewhere. 

The classification of articles composed of plastics and textile combinations, such as the 
bow, is governed by the legal notes to the HTSUSA. Specifically, the ENs to Chapter 39 
indicate, in pertinent part, that: 

(T]he classification of plastics and textile combinations is essentially governed by 
Note 1(h) to Section XI, Note 3 to Chapter 56 and Note 2 to Chapter 59. 


However, because the flocking portion of the bow neither qualifies as “nonwovens” or as 
“textile fabric” as referred to within these Section and Chapter Notes, the notes are not 
indicative of classification in this case. See Headquarters Ruling Letter (HRL) 953177, is- 
sued April 7, 1993, explaining that flock is not considered to be a fabric within the scope of 
Section XI. 

Areview of the other potential HTSUS headings indicates that the bow is comprised ofa 
plastics material of chapter 39, specifically other plates, sheets, film, foil and strip of plas- 
tics, combined with textile materials, provided for within heading 3921. Accordingly, the 
bow is classifiable, pursuant to GRI 1, in heading 3926 which provides for other articles of 
plastics or materials of headings 3901 to 3914. Insofar as the bow is decorative and de- 
signed to adorn gifts and other similar articles, it is appropriately described by the terms of 
subheading 3926.40 as an ornamental article. See HRL 954903, issued September 13, 
1993. 


Holding: 

The flocked, plastic bow is classifiable in subheading 3926.40.00, HTSUSA, as “Other 
articles of plastics and articles of other materials of headings 3901 to 3914: Statuettes and 
other ornamental articles.” The applicable rate of duty is 5.3 percent ad valorem. 

HRL 089892 hereby is revoked. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 
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19 CFR 191.141(h) and 19 U.S.C. 1313()(2) 


SUBSTITUTION UNUSED MERCHANDISE DRAWBACK 


AGENCY: U.S. Customs Service, Department of the Treasury. 


PURPOSE: The purpose of this notice is to inform Customs field per- 
sonnel and the public of Customs actions to implement certain court de- 
cisions concerning drawback under 19 U.S.C. 1313(j)(2), as recently 
amended by Public Law 103-182. 


BACKGROUND: In the cases of Central Soya Co., Inc. v. United States, 
15 CIT 35, 761 F Supp. 133 (1991), affirmed, 953 F.2d 630 (Fed. Cir. 
1992), and B.F. Goodrich Co. v. United States, 16 CIT __, 794 F Supp. 
1148 (1992), the courts have interpreted 19 U.S.C. 1313(j)(2). After 
those decisions, Customs issued a General Notice in the October 21, 
1992, Customs BULLETIN AND Decisions (Vol. 26, No. 43, p. 7), providing 
instructions for the implementation of the court decisions. 

On December 8, 1993, Public Law 103-182, the North American Free 
Trade Agreement Implementation Act (107 Stat. 2057), was enacted 
into law. Section 632 of title VI of this law amended the drawback law 
(19 U.S.C. 1313), including section 1313(j). Among other changes, sec- 
tion 1313(j) was changed from the “same condition drawback” law to 
the “unused merchandise drawback” law and specific provisions ad- 
dressing the issues in the cited court cases were added. 

Section 191.141(h) of the Customs Regulations (19 CFR 191.141(h)), 
contains the Customs Regulations issued under the substitution same 
condition drawback law. On January 27, 1994, in B.F. Goodrich Co. v. 
United States, Slip Opinion 94-12, published in the February 16, 1994, 
Customs BULLETIN AND DECISIONS (Vol. 28, No. 7, p. 64), Judge Musgrave 
of the U.S. Court of International Trade held that 19 CFR 191.141(h) is 
null and void. 


ACTION: 1. Customs will not apply 19 CFR 191.141(h) or the General 
Notice issued in the October 21, 1992, Customs BULLETIN AND DECISIONS 
(Vol. 26, No. 43, p. 7) to any ongoing or prospective transaction. 

2. Customs will grant drawback under 19 U.S.C. 1313(j)(2), -as 
amended by section 632, Public law 103-182, 107 Stat. 2057, 2192 (i.e., 
the substitution unused merchandise drawback law), based on the re- 
quirements established by that law and the applicable case law. 

3. Customs will promulgate implementing regulations in accor- 
dance with the Administrative Procedure Act, 5 U.S.C. 553, et seq., as 
amended, in compliance with the amended substitution unused mer- 
chandise drawback law and applicable case law (including B.F Goodrich 
Co. v. United States, 16 CIT __, 794 F Supp. 1148 (1992)). 
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EFFECTIVE DATE: These instructions are effective immediately and 
will remain in effect until the implementing regulations described 


above are published in accordance with the Administrative Procedure 
Act. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff (Legal 
Aspects) (202-482-7040), or Bruce Friedman (Operational Aspects) 
(202-927-0916). 


KarEN J. HIATT, 
Acting Assistant Commissioner, 
Office of Commercial Operations. 








EO 


U.S. Customs Service 
Proposed Rulemakings 


19 CFR Part 152 
NOTIFICATION TO IMPORTER OF INCREASED DUTIES 


AGENCY: U. S. Customs Service, Department of the Treasury. 
ACTION: Withdrawal of proposed rule. 


SUMMARY: This document withdraws a proposal to amend the Cus- 
toms Regulations to provide that the district director of Customs shall 
notify the importer on Customs Form (CF) 29, Notice of Action, when 
the estimated aggregate of the increase of duties on an entry exceeds 
$100. The regulations now provide that the importer shall be notified if 
the increase exceeds $15. Most of the commenters were opposed to the 
proposal and cited reasons why the proposed rule would not be in the 
best interests of importers, brokers or the Customs Service. Customs 
has concluded that the proposed rule would result in more time, effort 
and cost for the government, importers and brokers. 


DATE: Withdrawal effective on March 29, 1994. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Office of Regulations and Rulings, 202-482-7040. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On October 23, 1992, Customs published a notice in the Federal Reg- 
ister (57 FR 48347), proposing to amend § 152.2 of the Customs Regula- 
tions (19 CFR 152.2) to provide that the district director would notify 
the importer on Customs Form (CF) 29, Notice of Action, when the esti- 
mated aggregate of the increase of duties on an entry exceeded $100. 

The notice proposed that in lieu of the current requirement of prepar- 
ing a CF 29 when the increase in duties is $15 or more, the estimated 
increase which would trigger the sending of a CF 29 would be raised to 
$100. 

The reasons given for the proposed change were that it would lessen 
the administrative burden and costs associated with notifying the 
importer of minimal increases while it would not result in a significant 
reduction of services provided to importers. 


39 
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DIscUSSION OF COMMENTS 


Twelve comments were received in response to the notice of proposed 
rulemaking. Ten of the twelve commenters objected to the proposed 
amendment to § 152.2 of the Customs Regulations. All ten of these com- 
menters believe that the proposed change would result in an increase 
rather than a decrease in the administrative burden and costs to Cus- 
toms associated with notifying the importer of minimal increases in 
duties. 

Specifically, they point out that it would increase the demand to re- 
view entry summaries after liquidation to determine the basis of the 
duty increase (i.e., entered value, trade preference eligibility or tariff 
classification), rather than during the initial entry stage when the entry 
summary is processed by the import specialist. This change would place 
an added burden upon Customs to locate and produce the liquidated 
entry package and to research the reason for the increase, since the liq- 
uidation generally follows the change by a certain time period. 

Most commenters thought it far more efficient to resolve a duty differ- 
ence on the basis of one entry, at the initial stages of liquidation, rather 
than to wait several months until liquidation, by which time numerous 
entries of the same merchandise may have been made and by which time 
significant purchase orders may have been placed by the importer based 
on the initial false impression that lower duties would be due. 

Moreover, they state that the absence of early notification of in- 
creased duties will deprive the broker or importer of the opportunity to 
receive valuable information from Customs necessary to modify future 
importations to avoid repeating the same error and causing additional 
increases. Two commenters stated that the size of the duty increase is 
not a measure of the severity or complexity of the issue which is causing 
the duty increase, and that a CF 29 involving one entry and a minor duty 
increase could be the means for resolving a potentially contentious mat- 
ter involving many similarly entered entries and a much greater in- 
crease in aggregate duties due. 

Another factor militating against the proposed regulation change 
which was mentioned by most commenters is that instead of seeking 
resolution of a dispute in the assessment of increased duties prior to liq- 
uidation through such methods as discussions with an import specialist, 
use of the internal advice procedure or obtaining a binding ruling, the 
number of protests filed under 19 U.S.C. 1514 would increase on many 
entries involving the same issue. If the proposed amendment to the reg- 
ulations became effective, several areas of the Customs Service (e.g., the 
import specialist teams, the protest section, the liquidation section and 
the National Finance Center) would have to expend considerable time 
and effort in processing more protests. 

Several commenters are brokers along the northern border handling 
truck and rail shipments. These commenters said that the CF 29 is es- 
sential to their business, citing the fact that they are usually the import- 
er of record on the entries for their clients, who import in high volume 
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and low value, and that approximately 25 percent of increased duty bills 
are less than $100 per entry. The northern border brokers assert that 
the preponderance of their customers will not pay the increased duties 
without knowing why and how the duties are calculated. 

These brokers reject the argument that by raising the $15 limit, the 
inquiries between Customs and brokers or importers would decrease. 
They observe that while many importers would not question an increase 
in duty for $12 without notification and explanation, most importers 
would challenge an increase of $50, $75 or $100 upon receipt of a Cus- 
toms bill. 

Some commenters suggested further automating the liquidation pro- 
cedures so that comments or explanations pertinent to the duty increase 
could be incorporated in the liquidation information distributed via the 
Automated Commercial System to reduce the clerical burden on the 
Customs Service. 

The two commenters who supported the adoption of the proposal 
stated—without elaboration—that it would reduce the overall cost of 
importing into the United States and that it would relieve Customs of 
repetitive minor administrative tasks. 

However, one did note that the importer would not have knowledge of 
a value or classification change causing a duty increase simply by view- 
ing the liquidation notice. 

The majority of the commenters point out that by using the CF 29 to 
provide a clear explanation of its action regarding an entry before it is 
liquidated, the Customs Service will avoid extra administrative costs 
and burdens after the entry is liquidated. 


CONCLUSION 


Taking all of the factors and comments mentioned above into consid- 
eration, Customs has determined that it should not proceed with the 
proposal at this time. After further consideration and review of the com- 
ments, Customs now believes that the proposed change would not re- 
duce cost, effort or time for Customs or for importers or brokers. Given 
the validity of the comments and the fact that the majority of the com- 
menters were opposed to the changes, Customs believes that the current 
regulation is preferable to the proposed regulation. 

Accordingly, Customs has concluded that the proposal be withdrawn 
at this time. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: March 15, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary, 
(Regulatory, Tariff and Trade Enforcement). 


[Published in the Federal Register, March 29, 1994 (59 FR 14580)] 
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19 CFR Part 24 
FEES ASSESSED FOR DEFAULTED PAYMENTS 


RIN 1515-AB38 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to authorize the assessment of a $30 fee for any defaulted payment 
resulting from a check or other monetary instrument returned unpaid 
by a financial institution, including Automated Clearinghouse de- 
faulted payments, which were presented for duties, taxes and other 
charges incurred in connection with any commercial or noncommercial 
importation or other Customs transaction whether or not backed by a 
Customs bond. At present, Customs authority to assess the $30 fee is 
limited to returned checks presented with respect to noncommercial im- 
portations for which no formal entry was required, and other Customs 
transactions not backed by a Customs bond. The purpose of the pro- 
posed change is to enable Customs to recoup the administrative costs in- 
curred in processing all returned checks and other defaulted payments. 


DATE: Comments must be received on or before May 23, 1994. 


ADDRESS: Comments (preferably in triplicate) must be submitted to 
U.S. Customs Service, ATTN: Regulations Branch, Franklin Court, 
1301 Constitution Avenue, NW., Washington, D.C. 20229, and may be 
inspected at the Regulations Branch, 1099 14th Street, NW., Suite 4000, 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: David Baker, Office of 
the Comptroller, (202-927-0620). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


By a document published in the Federal Register as T.D. 92-73 on Au- 
gust 10, 1992 (57 FR 35458), Customs amended its regulations to estab- 
lish a $30 charge for each check that is returned by a financial 
institution to Customs unpaid, if that check was presented either for 
payment of duties or other charges incurred on noncommercial im- 
portations for which a formal entry was not required or for payment in 
connection with any other transaction not backed by a Customs bond 
(§ 24.1(e), Customs Regulations; 19 CFR 24.1(e)). 

However, Customs has not been entirely successful at charging the 
$30 fee in part because the Customs cannot differentiate in a cost effec- 
tive manner between returned checks made by individuals on noncom- 
mercial importations, and those made by commercial entities, which are 
usually backed by a Customs bond. Moreover, because Customs is only 
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authorized at present to charge the fee in connection with noncommer- 
cial importations or other transactions not backed by a Customs bond, 
Customs is unable to recoup the administrative costs incurred for pro- 
cessing all returned checks and other defaulted payments. In particular, 
§ 24.1(e) does not authorize charging the fee for processing defaulted 
payments made through the Automated Clearinghouse (ACH) (see 
§ 24.25, Customs Regulations; 19 CFR 24.25). 

Section 24.1(e) was made applicable only to noncommercial importa- 
tions and other transactions not backed by a Customs bond, primarily 
because of the availability of liquidated damages in cases where checks 
were returned unpaid in connection with commercial importations and 
other transactions which were supported by a bond. 

However, the assessment of liquidated damages does not recoup the 
administrative costs connected with processing defaulted payments. All 
liquidated damages collected by Customs are credited to one of the Trea- 
sury Department’s miscellaneous receipt accounts which cannot be 
used to defray the expense of processing defaulted payments. The $30 
fee provided for in § 24.1(e), on the other hand, is credited to a Customs 
account whose purpose is specifically to recoup the administrative costs 
associated with processing defaulted payments. Thus, because the $30 
fee is money usable by Customs in this regard while liquidated damages 
are not, the two assessments may not properly be considered a duplicate 
assessment for a single defaulted payment. 

Accordingly, against this backdrop, Customs proposes to amend 
§ 24.1(e) so as to permit the application of the $30 fee for all returned 
checks, other monetary instruments, and ACH defaulted payments, re- 
gardless of whether the maker is commercial and/or bonded. 


COMMENTS 


Before adopting this proposal, consideration will be given to any writ- 
ten comments (preferably in triplicate) that are timely submitted to 
Customs. All such comments received from the public pursuant to this 
notice of proposed rulemaking will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), during regular business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
1099 14th Street, NW., Suite 4000, Washington, D.C. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), for the reasons stated in the preamble, it is certified that the 
proposed amendment would not have a significant economic impact ona 
substantial number of small entities. Accordingly, it is not subject to the 
regulatory analysis or other requirements of 5 U.S.C. 603 or 604. Nor 
would the proposed amendment result in a “significant regulatory 
action” under E.O. 12866. 
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DRAFTING INFORMATION 


The principal author of this document was Russell Berger, Regula- 
tions Branch, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 


List OF SUBJECTS IN 19 CFR Part 24 

Accounting, Claims, Customs duties and inspection, Imports, Taxes, 

Wages. 
PROPOSED AMENDMENT 

It is proposed to amend Part 24, Customs Regulations (19 CFR Part 

24), as set forth below. 
PART 24—CUSTOMS FINANCIAL AND 
ACCOUNTING PROCEDURE 

1. The general authority citation for Part 24 and the specific sectional 

authority for § 24.1 would continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C.58a-58c, 66, 1202 (General Note 8, 
Harmonized Tariff Schedule of the United States (HTSUS)), 1624, 
31 U.S.C. 9701, unless otherwise noted. 

Section 24.1 also issued under 19 U.S.C. 197, 198, 1648; 


* * * * * * * 


2. It is proposed to amend § 24.1 by revising paragraph (e) to read as 
follows: 


§ 24.1 Collection of Customs duties, taxes, and other charges. 
* * ok * * * * 


(e) Any person or entity, commercial or noncommercial, who pays by 
check, Automated Clearinghouse (ACH), or other monetary instru- 
ment, any duties, taxes, fees, penalties, or other charges or obligations 
due Customs shall be assessed a charge of $30 for each defaulted pay- 
ment (check or monetary instrument returned unpaid by a financial 
institution for any reason, including ACH defaulted payments), except 
where it can be shown that the maker of the payment (check, monetary 
instrument or ACH payment) was not at fault in connection with the de- 
faulted payment. This charge shall be in addition to any unpaid duties, 
taxes, fees, penalties (including liquidated damages), and other charges. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: February 28, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 23, 1994 (59 FR 13664)] 
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MEMORANDUM OPINION 


GoLpBERG, Judge: This action originally came before the court on 
motions for judgment upon the agency record brought by plaintiffs 
Outokumpu Copper Rolled Products AB (“OAB”) and Outokumpu 
Copper (USA), Inc. (“OCUSA”), and Defendant-Intervenors Hussey 
Copper, Ltd., et al.! The parties challenged the final results of the second 
and third administrative reviews of imports of brass sheet and strip 
from Sweden by the United States Department of Commerce, Interna- 
tional Trade Administration (“Commerce”). Brass Sheet and Strip from 
Sweden, 57 Fed. Reg. 2706 (Jan. 23, 1992) (“Final Results”). By order 
dated August 12, 1993, the court remanded this case to Commerce for 
reconsideration. The results of Commerce’s remand determination are 
presently before the court for review. 


1Defendant-Intervenors in this action include: Hussey Copper, Ltd.; The Miller Company; Olin Corporation-Brass 
Group; Revere Copper Products, Inc.; International Association of Machinists and Aerospace Workers; International 
Union, Allied Industrial Workers of America (AFL-CIO); Mechanics Educational Society of America (Local 56); and 
United Steelworkers of America (AFL-CIO/CLC). Defendant-Intervenors are either domestic manufacturers of brass 
sheet and strip, or are domestic unions representing workers who produce such merchandise in the United States. 
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BACKGROUND 


In Outokumpu Copper Rolled Products AB v. United States, 17 CIT 
____, 829 F Supp. 1371 (1993), this court sustained Commerce’s deter- 
mination in part, but remanded four parts to Commerce for reconsider- 
ation. The court instructed Commerce to: 


1. Provide an explanation for its decision to eliminate model 
matching criteria where exact matches were unavailable, and its 
decision not to utilize defendant-intervenors’ proposed methodolo- 
gy where exact matches were unavailable (i.e. to retain each criteri- 
on and compare products with the next most similar characteristics 
within each grouping); 

2. Specifically identify, for both the preliminary and final review 
results, all adjustments made to U.S. price and foreign market val- 
ue, and the specific statutory and regulatory provisions supporting 
those adjustments; 

3. Recalculate U.S. price without a reduction for U.S. inland 
freight charges for which Commerce had used best information 
available (“BIA”) in the underlying reviews; and 

4. Correct ministerial errors that resulted in Commerce’s failure 
to make proper adjustments to foreign market value for differ- 
ences in the physical characteristics of the U.S. and home market 
merchandise. 


On September 27, 1993, Commerce filed with this court its Results of 
Redetermination Pursuant to Court Remand (“Remand Results”). Be- 
cause the court finds that Commerce’s determinations with respect to 
these four issues are based on substantial evidence and in accordance 
with law, Commerce’s Remand Results are affirmed. 


DISCUSSION 


Commerce’s final results filed pursuant to a remand will be sustained 
unless that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. § 1516a 
(b)(1)(B) (1988). Substantial evidence is “such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); N.A.R., 
S.p.A. v. United States, 14 CIT 409, 412, 741 F. Supp. 936, 939 (1990). 


1. Commerce’s Product Comparison Methodology: 

The court’s remand instructions noted that due to the brevity of Com- 
merce’s explanation for its decisions to exclude certain groupings in its 
model match methodology, the court was unable to ascertain the rea- 
sons supporting Commerce’s decision, and whether those grounds were 
reasonable. Outokumpu, 829 F. Supp. at 1378. The court did not specify 
that Commerce alter its analysis on remand. Rather, the court afforded 
Commerce the opportunity to provide a more detailed explanation for 
its actions below. Id. 

In establishing the foreign market value (“FMV”) of merchandise 
imported to the United States, Commerce is directed by 19 U.S.C. 
§ 1677b(a)(1)(A) (1988) to restrict its comparison only to identical (i.e. 
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“such”) or “similar” merchandise that is sold in the home market. In the 
underlying administrative reviews, Commerce utilized a four-criteria 
methodology for matching U.S. and home market merchandise; these 
criteria, in order of importance, are: the class or form of the product 
(sheet or strip); the metal alloy; the thickness, or gauge, of the product; 
and, the width of the product. Ifidentical matches based on all four crite- 
ria were not available, Commerce eliminated the width characteristic 
and sought a match using the three remaining criteria. Similarly, if no 
match was found with the three remaining criteria, Commerce then at- 
tempted to establish product similarity based only on the criteria of 
class and alloy. Outokumpu, 829 F. Supp. at 1377. 

Defendant-Intervenors objected to Commerce’s decision to sequen- 
tially eliminate the width and then the gauge matching criteria when 
exact matches using all four product characteristics were not possible. 
They asserted that Commerce’s methodology prevented Commerce 
from choosing the “most similar” products for comparison. Defendant- 
Intervenors claim that Commerce should have compared products with 
the next most similar widths, rather than eliminate that entire criterion 
altogether. Defendant-Intervenors’ Memorandum of Points and Autho- 
rities in Support of Motion for Judgment Upon the Agency Record 
(“Defendant-Intervenors’ Memorandum”) at 19. 

In explaining its actions, Commerce stated in its Final Results: 


The model match method the Department used for these reviews is 


consistent with the one used for the original investigation and for 
the first review. Neither respondent nor petitioners raised any ob- 
jection to the model match until after the Department issued its 
preliminary results. Additionally, petitioners have not provided 
any compelling reasons why the Department should now change its 
model match method for these reviews. 


Final Results, 57 Fed. Reg. at 2708. 

In its Remand Results, Commerce explained in greater detail the ra- 
tionale for its product matching methodology and concluded that the 
methodology chosen was “the most practical means of achieving reason- 
able comparisons of similar merchandise.” Remand Results at 5. Com- 
merce noted that according to respondents’ data, the differences in 
dimensions and costs among the width and gauge groupings were mini- 
mal relative to the total cost of producing the subject merchandise. Be- 
cause the differences among the various width and gauge groupings 
were not substantial, Commerce concluded that a weighted-average of 
prices at all widths or gauges would not differ substantially from a 
weighted-average FMV based on a single width or gauge grouping in the 
absence of identical matches. Jd. at 5-6. 

Commerce acknowledged that, in some instances, the record lacks in- 
formation regarding differences in the physical characteristics of the 
U.S. and home market merchandise, and that it erred in failing to re- 
quest this information. Remand Results at 6. Nevertheless, Commerce 
concluded that, because the record indicated no reason to believe that 
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the cost differences between various width and gauge groups would 
have been substantial, an adjustment for differences-in-merchandise 
“would not likely have had a substantial impact on the calculation of re- 
spondents’ dumping margins.” Id. 

Commerce is afforded broad discretion in selecting the methodologies 
it employs in the administration of the antidumping laws. NTN Bearing 
Corp. of America v. United States, 14 CIT 623, 633, 747 F. Supp. 726, 736 
(1990). Commerce’s methodology need not be the most reasonable 
methodology available. Rather, Commerce’s product comparison will be 
upheld as long as it is reasonable. Koyo Seiko Co. v. United States, 16 CIT 
___, ___, 796 F Supp. 1526, 1529 (1992). Indeed, courts may “‘uphold 
[an agency’s] decision of less than ideal clarity if the agency’s path may 
reasonably be discerned.’” Ceramica Regiomontana, S.A. v. United 
States, 5 Fed. Cir. (T) 77, 78, 810 F-2d 1137, 1139 (1987) (quoting Bow- 
man Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286 
(1974)). 

The court finds that Commerce’s decision to eliminate the width and 
gauge matching-criteria was a reasonable exercise of its discretion. 
Nothing in the record suggests that the differences in production costs 
associated with the width and gauge of the merchandise would have 
been substantial, and any adjustment to FMV for differences in these 
characteristics would not likely have had a substantial impact on the 
dumping margin calculations. In fact, defendant-intervenors conceded 
during the administrative hearings that Commerce’s methodology did 
not necessarily result in comparisons favorable to the respondents. 
More specifically, defendant-intervenors noted that “[s]ome of these 
[comparisons] inure to the benefit of the Petitioners; [and] some of these 
[comparisons] inure to the benefit of Respondents.” Plaintiffs’ Memo- 
randum In Opposition To Defendant-Intervenors’ Rule 56.1 Motion For 
Judgment Upon The Agency Record (“Plaintiffs’ Response”) at 22; id. 
Appendix 11 at 32. 

Thus, the court concludes that Commerce reasonably exercised its 
discretion by eliminating width and gauge matching-criteria when no 
identical matches were available. The court finds that Commerce’s de- 
termination is supported by substantial evidence and has sufficiently 
articulated a rational connection between the facts found and the choice 
made; Commerce’s chosen methodology is therefore affirmed. 


2. Adjustment of U.S. Price for Commission Related Expenses: 


The court directed Commerce on remand to explicitly identify, for 
both the preliminary and final review results, all adjustments made to 
US. price and foreign market value for commission-related expenses 
(“commissions”) paid by Outokumpu AB to Outokumpu USA. Out- 
okumpu, 829 F. Supp. at 1382. The court also requested that Commerce 
identify the specific statutory and regulatory provisions supporting its 
determinations regarding these commissions. The court required fur- 
ther explanation in order to determine whether Commerce improperly 
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freed OAB from its burden of showing that the expenses were indirect 
and whether sufficient evidence supported Commerce’s determination 
that the commissions paid to Outokumpu USA were, in fact, indirect sel- 
ling expenses. Outokumpu, 829 F. Supp. at 1381. 

In its Remand Results, Commerce first discussed the relevant 
statutory and regulatory provisions, and Commerce’s practice in deter- 
mining whether to make a circumstances-of-sale adjustment for com- 
missions. Remand Results at 8-13. Commerce then described its 
treatment of the commissions in question at the preliminary and final 
administrative reviews. Remand Results at 13-18. 

In the preliminary results of both the 1988-89 and 1989-90 adminis- 
trative reviews, Commerce determined that the respondents’ U.S. com- 
missions were direct selling expenses. Brass Sheet and Strip from 
Sweden, 56 Fed. Reg. 29,619, 29,620 (June 28, 1991). In the final admin- 
istrative review results, however, Commerce reversed its preliminary 
decision and decided not to treat U.S. commissions as direct selling ex- 
penses. Brass Sheet and Strip from Sweden, 57 Fed. Reg. 2706, 2707 
(Jan. 23, 1992). Commerce determined that the commissions were not 
direct selling expenses because Commerce was unable to test the arm’s- 
length nature of the commission arrangement between OAB and OCU- 
SA. Because Commerce was not satisfied that the payments were at 
arm’s length, Commerce did not make an adjustment for these pay- 
ments as commissions. Jd. Commerce continued, stating: 


The Department, however, regards such payments to related par- 
ties as indirect selling expenses * * *. We have, therefore, deducted 
these from the exporter’s sales price (ESP) calculation. 


Id. (emphasis added). 

Defendant-Intervenors disputed Commerce’s determination that the 
commissions were indirect, rather than direct, selling expenses. Defen- 
dant-Intervenors’ Memorandum at 35. Most of OAB’s sales during the 
review periods received no downward adjustment to U.S. price, because 
most of OAB’s US. sales were purchase price transactions, rather than 
ESP transactions. Unlike ESP transactions, purchase price transac- 
tions do not merit an adjustment to U.S. price for indirect selling 
expenses. 

In its Remand Results, Commerce explained that the Federal Register 
notice of final results contained an “incorrect statement” as to Com- 
merce’s characterization of the commissions. Remand Results at 17. 
Specifically, the final results erroneously stated that Commerce had 
treated U.S. commissions as indirect selling expenses; in actuality, 
Commerce “did not treat [the U.S. commissions] as expenses at all.” Id. 
Consequently, Commerce did not need to make further revisions to its 
final calculations for FMV because Commerce did not actually make 
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any adjustments or offsets for these commissions in its preliminary 
calculations.” 

Given Commerce’s explanation in its Remand Results, the issue 
before the court is no longer whether the commissions paid to OCUSA 
were, in fact, indirect selling expenses. Commerce acknowledges that 
the commissions were inadvertently labeled as indirect expenses, 
and that despite this mislabeling, no adjustments were actually made 
for them. The court, however, still must review Commerce’s determina- 
tion that the commission payments to the related party in the U.S. were 
not made at arm’s length, and, therefore, were not bona fide selling 
expenses. 

Commerce generally does not make an adjustment for commissions 
paid to related parties. See, e.g., Porcelain-on-Steel Cooking Ware from 
Mexico, 51 Fed. Reg. 36,435, 36,438 (Oct. 10, 1986). Commissions paid to 
related parties are considered intra-company transfers of funds, and, as 
such, do not qualify for a cireumstances-of-sale adjustment. Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof from 
France, 57 Fed. Reg. 28,360, 28,407 (June 24, 1992). As intra-company 
transfers of funds, these payments are considered to be part of the gen- 
eral operating expenses of the company, and not costs directly related to 
particular sales. Porcelain-on-Steel Cooking Ware from Mexico, 51 Fed. 
Reg. at 36,438. 

Commerce applies a two-prong test in order to determine whether an 
adjustment for related-party commissions is appropriate. First, the 
commissions must be directly related to the specific sales. Second, the 
commission arrangement must be the result of arm’s length negoti- 
ations. LMI-La Metalli Industriale, S.p.A. v. United States, 8 Fed. Cir. 
(T) 157, 160-61, 912 F2d 455, 458-59 (1990); Certain Welded Carbon 
Steel Standard Pipes and Tubes From India, 57 Fed. Reg. 54,360, 54,367 
(Nov. 18, 1992). 

In its Final Results, Commerce found that the commissions were di- 
rectly related to the specific sales in question. Brass Sheet and Strip 
from Sweden, 57 Fed. Reg. at 2707. However, Commerce was not satis- 
fied that the commission payments from Outokumpu AB to Outokumpu 
USA were at arm’s length. Id. 

Commerce applies guidelines set forth in Coated Groundwood Paper 
From the United Kingdom, 56 Fed. Reg. 56,403, 56,406 (Nov. 4, 1991), to 
determine whether commissions paid to related parties in the United 
States are at arm’s length. Commerce first compares the commissions 
paid to related and unrelated sales agents in the same market. If there 
are no commissions paid to unrelated parties, Commerce then compares 


2In the final computer program for the 1988-89 review, in which all U.S. sales were purchase price sales, Commerce 
did not add the U.S. commissions to FMV, nor did Commerce make a deduction of home market indirect selling ex- 
penses from FMV as an offset to U.S. commissions. 

Similarly, in the final computer program for the 1989-90 review, Commerce did not add U.S. commissions to FMV in 
comparisons with U.S. purchase price sales, nor did they deduct such commissions from U.S. price in ESP comparisons. 

Furthermore, because Commerce did not offset U.S. commissions in either purchase price or ESP comparisons in the 
preliminary results of the 1989-90 review (because respondents did not provide data on home market indirect selling 
expenses), Commerce did not need to make any further revisions to its final FMV calculations; in short, there were no 
commission offsets to eliminate upon recalculation of FMV. 
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the commissions earned by the related selling agent on sales of mer- 
chandise produced by the respondent, to commissions earned on sales of 
merchandise produced by other unrelated sellers or manufacturers. In 
appropriate circumstances, Commerce will also “examine the nature of 
the agreements or contracts between the manufacturer(s) and selling 
agent(s) which establish the framework for payment of commissions 
and for services rendered in return for payment, in order to ensure that 
both related and unrelated agents perform approximately the same ser- 
vices for the commission.” Jd. If, based on the above analysis, Commerce 
is satisfied that the commission payments are made at arm’s length, and 
are directly related to the underlying sales, Commerce will make an ap- 
propriate adjustment. Id. 

In this case, Commerce was not satisfied that the related-party com- 
mission payments were at arm’s length. The court finds that substantial 
evidence in the administrative record supports Commerce’s determina- 
tion. OAB and OCUSA are related parties because both are wholly- 
owned subsidiaries of Outokumpu Copper OY of Finland. Plaintiffs’ 
Response at 37. During the period of the reviews, OAB did not use unre- 
lated commissionaires to sell the subject merchandise in either the U.S. 
or the home market.? Additionally, OCUSA did not act as a commission- 
aire for unrelated producers of the subject merchandise. Therefore, 
Commerce was unable to establish a benchmark against which to 
compare the arm’s length nature of the “commission” payments from 
OAB to OCUSA.4 

Defendant-Intervenors assert that Commerce improperly failed to 
place the burden of proof on plaintiffs to demonstrate that the payments 
from OAB to OCUSA were not made at arm’s length. The court notes 
defendant-intervenors’ concerns that plaintiffs had an incentive to 
avoid showing that the commissions were at arm’s length, because 
plaintiffs could thereby avoid a detrimental adjustment to US. price. 
Defendant-Intervenors’ Memorandum at 36-37. Nevertheless, al- 
though manipulation of commission payments to influence dumping 
margin calculations may be possible, speculation as to the existence of 
such manipulation must yield to the evidence presented. LMI-La Metal- 
li Industriale, 8 Fed. Cir (T) at 162, 912 F.2d at 459-60. Here, no evi- 
dence in the administrative record supports defendant-intervenors’ 
assertion that the commission payments in question were made at arm’s 
length. 

In applying the second prong of the test set forth in Coated Ground- 
wood Paper From the United Kingdom, which was developed pursuant 


3Originally, Outokumpu reported that a [ ] commission was paid to an unrelated sales agent in 
the United States. Questionnaire Response of July 3, 1989 at 22. Subsequently, however, Outokumpu stated that no 
sales were made during the period of investigation that were subject to commissions paid to unrelated parties. See Sup- 
plemental Questionnaire Response of September 15, 1989 at 13. 
4The administrative record indicates that Outokumpu submitted data regarding the “commission” payments. The 
data shows that OCUSA received from OAB the following payments during the review periods: 
1. For all non-closed consignment sales, [ ] during 1988; [ ] during 
89; [ ] during 1990; and 
2. For all closed consignment sales, approximately [ J. 
Supplemental Questionnaire Response of May 16, 1991 at 3-5. 
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to the LMI-La Metalli Industriale decision, Commerce seeks to deter- 
mine whether the payments between related parties were made at arm’s 
length. Commerce does not seek to prove that such payments were not 
made at arm’s length. Commerce has chosen to operate under the as- 
sumption that commission payments in related party transactions are 
not at arm’s length. Defendant-Intervenors essentially argue that Com- 
merce should abandon this presumption when considering related 
party commissions in the U.S. market, and instead presume that the re- 
lated party transactions were made at arm’s length. Commerce, howev- 
er, has rejected the argument that related party commissions should 
be considered under different standards depending upon the market 
in which the commission is paid. See Nepheline Syenite from Canada, 
57 Fed. Reg. 9237, 9241 (Mar. 17, 1992). 

The court reiterates that Commerce is given considerable deference 
in its decision to grant a circumstances-of-sale adjustment. Smith-Coro- 
na Group, Consumer Products Div., SCM Corp. v. United States, 1 Fed. 
Cir (T) 130, 137, 713 F.2d 1568, 1575 (1983). As long as Commerce’s “de- 
cision is reasonable, then Commerce has acted within its authority even 
if another alternative is more reasonable.” Koyo Seiko Co. v. United 
States, 16 CIT , 796 F. Supp. 517, 523 (1992). Commerce considered 
all of the circumstances of the “commission” relationship between OAB 
and OCUSA. Upon considering all of the circumstances, Commerce con- 
cluded that it need not abandon the presumption that these payments 
were not made at arm’s length. The court finds that in this case Com- 
merce reasonably exercised its discretion by relying on this presump- 
tion and by not requiring plaintiff to prove that the payments from OAB 
to OCUSA were not made at arm’s length.® 

In sum, because the court finds that Commerce acted reasonably in 
determining that the related-party commission payments were not 
made at arm’s length, and, thus, were not bona fide selling expenses that 
merited a circumstances-of-sale adjustment to U.S. price, the court af- 
firms this portion of Commerce’s Remand Results. 


3. Eliminating the Deduction for Freight Charges From U.S. Price: 


In the underlying administrative reviews, Commerce used BIA to 
make a deduction to U.S. price for U.S. inland freight charges. The court, 
however, found that Commerce’s use of BIA for the amount of freight 
charges was improper because the respondents had neither refused nor 
were unable to timely produce information that Commerce had alleged- 
ly requested. Outokumpu, 829 F: Supp. at 1387. 

Commerce has complied with the court’s instructions to recalculate 
US. price eliminating the reduction for freight charges. Remand Re- 


5Furthermore, in a separate antidumping matter, Brass Sheet and Strip From the Netherlands, 57 Fed. Reg. 9534 
(Mar. 19, 1992), Commerce also confronted the issue of whether an adjustment should be made for commissions paid by 
OAB to OCUSA. The respondent in that case, Outokumpu Copper Products B.V. (“OBV”), like OCUSA, was a subsid- 
iary of OAB (formerly known as Metallverken AB). In the 1988-89 and 1989-90 review periods, OBV used an unrelated 
commissionaire to sell the subject merchandise in the United States. OBV also reported the amounts of payments made 
by OAB to OCUSA in connection with U.S. sales during the same periods. Based on a comparison of the data provided 
on commissions from OBV to unrelated commissionaires in the U.S. and OAB’s payments to OCUSA, Commerce deter- 
mined that the payments from OAB to OCUSA were not made at arm’s-length rates. Id. 
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sults at 18-19. Commerce had used BIA to determine U.S. freight ex- 
penses only in purchase price sales during the 1988-89 and 1989-90 
reviews. Commerce did not make a BIA freight-expense adjustment to 
ESP sales in the 1989-90 review. Thus, Commerce’s modification affects 
only the purchase price calculations for the 1988-89 and 1989-90 re- 
views, and not the ESP calculations for the 1989-90 review. Commerce’s 
recalculations are in accordance with the court’s instructions and are 
therefore affirmed. 


4. Computer Programming Errors: 

On remand, Commerce has corrected computer programming errors 
as instructed by this court. Outokumpu, 829 F. Supp. at 1384. First, 
Commerce has assigned metal values to the proper month and year. Se- 
cond, Commerce has recalculated the difference between the values of 
the metal alloys being compared. Third, where applicable, Commerce 
has included differences in fabrication costs in its recalculation of 
the adjustment for differences-in-merchandise. Finally, Commerce has 
made an adjustment to FMV to account for differences in the physical 
characteristics of the merchandise. Remand Results at 19. Because 
Commerce has complied with the court’s instructions, this portion of 
the Remand Results is similarly affirmed. 


CONCLUSION 
The court holds that the Remand Results from Commerce’s second 


and third administrative reviews are supported by substantial evidence 
on the record and are otherwise in accordance with law. Commerce has 
revised its final results and determined that Outokumpu’s weighted-av- 
erage margins are 5.41 percent for the 1988-89 review period, and 6.32 
percent for the 1989-90 review period. These Remand Results, issued 
September 27, 1993, are hereby affirmed, and this case is dismissed. 


EE 


(Slip Op. 94-46) 


Witsey Foops, INCc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-11-00754 


WIseEy Foops, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 93—12-00818 


(Decided March 16, 1994) 


deKieffer Dibble & Horgan, (J. Kevin Horgan) for plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Edith Sanchez Shea) for defendant. 


OPINION 


MuscraveE, Judge: Upon reviewing the facts contained in the parties’ 
papers as substantiated at trial by expert testimony, this Court holds 
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that the Customs Service improperly classified the merchandise in 
question, Wilsey’s White Truffel and Non-Temp White Chips, as food 
preparations of milk or cream under Item 1901.90.3030 HTSUS, duti- 
able at the rate of 17.5% ad valorem and subject to a quota described in 
HTSUS Item 9904.10.60. Plaintiff has overcome the presumption of 
correctness attached to Customs’ classification and has demonstrated 
that the correct classification is Item 2106.90.6097 HTSUS. The Court 
finds as a matter of fact that milk or cream is not the essential ingredi- 
ent, not the ingredient of chief value, nor is it the preponderent ingredi- 
ent in Wilsey’s products. All four expert witnesses, including the 
government’s witnesses testified that Wilsey’s products were comprised 
chiefly of vegetable fat and sugar and in any event were not considered 
milk or cream products in the industry. Finding that the government’s 
classification is incorrect this Court adopts the plaintiff's classification 
under Item 2106.90.6097 HTSUS as food preparations not elsewhere 
specified or included * * * other * ** other * * * containing sugar 
derived from sugar cane and/or sugar beets, dutiable at 10% ad valorem 
and not subject to a quota. The subsequent question of exclusion need 
not be reached and the Customs Service is directed not to exclude these 
products based on the 2106.90.6097 HTSUS classification. 


(Slip Op. 94-47) 


DIANE PIETROFESO, PLAINTIFF v. UNITED STATES, ET AL., U.S. Customs 
SERVICE, CAROL HALLETT, COMMISSIONER OF CUSTOMS, AND LLOYD BENTSEN, 
SECRETARY OF THE TREASURY, DEFENDANTS 


Court No. 91-12-00897 
[Plaintiff's motion for judgment on the agency record denied. Judgment for defendant. ] 
(Dated March 17, 1994) 


Bettina Schein for plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Mark S. Sochaczewsky) for defendants. 


OPINION 


Restanl, Judge: This case is currently before the court in its third in- 
carnation. On two prior occasions, the United States Customs Service 
(“Customs”) denied plaintiff Diane Pietrofeso a customs broker’s li- 
cense on the ground that she is related by blood and marriage to mem- 
bers of the Gambino organized crime family. In Pietrofeso v. United 
States, 801 F. Supp. 743 (Ct. Int’] Trade 1992) (“Pietrofeso I”), the court 
remanded this case for an investigation into whether plaintiff's activity 
as a customs broker would likely be influenced or controlled by persons 
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involved in criminal activities. Id. at 751. In Pietrofeso v. United States, 
Slip Op. 93-136 (July 26, 1993) (“Pietrofeso IT”), the court remanded the 
case again on the ground that 


[t]he government has failed to investigate either the nature and de- 
gree of Ms. Pietrofeso’s contact with her family * * * or her hus- 
band’s alleged criminal activity. Without such evidence, there can 
be no finding of likely influence or control. 


Id. at 5. Customs has inexplicably waited until after the second remand 
to produce evidence of the influence that Peter Gotti, plaintiff’s father, 
has over plaintiff’s business activities. 

After the first remand, the government introduced into the record 
information tending to prove that Peter Gotti held the position of a 
“captain” in the Gambino family. This evidence consisted of testimony 
during criminal proceedings against John Gotti, plaintiff's uncle and 
the reputed boss of the Gambino family.! On direct examination, one of 
the witnesses for the prosecution named Peter Gotti as a captain in the 
organization. Record at 4305, United States v. Gotti, No. CR 90-1051 
(E.D.N.Y. 1992). For this reason, the court in Pietrofeso IJ found Peter 
Gotti’s link to organized crime to be “evidenced in the record.” Slip Op. 
93-136, at 2.” 

After the second remand, Ms. Pietrofeso admitted during a question 
and answer session to seeing her father “ever [sic] Sunday, and some- 
times during the week.” Question & Answer Session of 8/12/93, at 5, Ex. 
14. She also authored the following letter in response to government in- 
quiries: 


(1) My attorney, Bettina Schein [,] was referred to me by my fa- 
ther who is familiar with Ms. Schein’s work * * *. 
(2) My father retained Ms. Schein. 


Very truly yours, 
Diane Pietrofeso 


/s/ 


1 John Gotti was convicted and sentenced to life imprisonment based on his involvement with the Gambino crime 
family. United States v. Gotti, No. CR 90-1051 (E.D.N.Y. Jun. 23, 1992), aff'd, United States v. Locascio, 6 F.3d 924, 929 
(2d Cir. 1993). 


Plaintiff objects that this testimony “cannot be cross examined” and thus presumably that reliance on this testimo- 
ny would violate either the right to confrontation of witnesses or evidentiary rules on hearsay. Plaintiff's Motion for 
Summary Judgment & Response to the Secretary’s Denial of the Customs Broker License after Reconsideration on 
Remand (“PI.’s Br.”), at 4. In doing so, plaintiff confuses procedures followed in a criminal trial with those operative in 
administrative proceedings. 

Customs may consider any relevant hearsay evidence in determining whether to deny a customs broker’s license. 
Tarnove v. Bentsen, Slip Op. 93-233, at 5 (Dec. 10, 1993); Anderson v. United States, 799 F. Supp. 1198, 1202 (Ct. Int’! 
Trade 1992). Proof that plaintiff's father is linked to organized crime is highly relevant here. Testimony providing that 
proof, although given in the context of an unrelated criminal trial and thus hearsay, is relevant and admissible in these 
administrative proceedings. Compare Fed. R. Evid. 804(b)(1) (former testimony of absent declarant admissible only if 
declarant is unavailable and party against whom testimony is offered had an opportunity and similar motive to ques- 
tion the witness). 

Plaintiff also argues that the testimony is unreliable because Peter Gotti was acquitted when criminal charges were 
brought against him in the case of United States v. Mangano, No. CR 90-446 (E.D.N.Y. 1991). The fact that Peter Gotti 
was acquitted in a particular case means only that the charges against him were not proven beyond a reasonable doubt 
in that case. See 18 Charles A. Wright et al., Federal Practice and Procedure § 4422 (1981). Ajudgment of acquittal does 
not obliterate the value of evidence offered at a criminal trial; the government may attempt to prove the same proposi- 
tion based on the same evidence in a proceeding with a lower standard of proof. See id. 
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Letter from Ms. Pietrofeso of 8/17/93, Ex. 7. Ms. Schein later confirmed 
that Peter Gotti is billed for Ms. Schein’s legal work in representing his 
daughter in this case. Letter from Ms. Schein of 9/10/93, at 1-2, Ex. 3; 
Letter from Ms. Schein of 9/14/93, at 1, Ex. 2. 

Ms. Schein is a sole practitioner who describes herself as “of counsel” 
to Bruce Cutler, Esq. Pl.’s Br., at 6; Letter from Ms. Schein to Hon. I. Leo 
Glasser of 1/13/92, United States v. Gotti, CR 90-1051 (S-1), at 2, Ex. 
E-3. According to the Second Circuit, Bruce Cutler is “house counsel” to 
the Gambino family. United States v. Locascio, 6 F.3d 924, 933 (2d Cir. 
1993). For that reason, inter alia, Mr. Cutler was disqualified from rep- 
resenting John Gotti in federal criminal proceedings against him. Id. Af- 
ter objections by federal prosecutors on the ground of Ms. Schein’s close 
association with Mr. Cutler, Ms. Schein was barred from acting as co- 
counsel on behalf of John Gotti in the same proceedings on January 9, 
1992. Report of Investigation, at 6-9, Ex. 1. 

Based on this additional evidence, the Commissioner of Customs de- 
termined on October 4, 1993 that “Ms. Pietrofeso cannot exercise suffi- 
cient independence to avoid improper influence or control by persons in 
her family involved in criminal activities.” Letter from Commissioner 
Weise to Ms. Schein of 10/4/93, at 3, Ex. 16. Regarding plaintiff's choice 
of an attorney, the Commissioner found that “[rJather than take this key 
opportunity to demonstrate her independence, Ms. Pietrofeso allowed 
her father to influence or control this critical decision.” Jd.* The Assis- 
tant Secretary of the Treasury “concur[red] with the decision of the 
Commissioner of Customs in all respects.” Letter from Ass’t Sec’y Noble 
to Ms. Schein of 12/9/93, at 1, Attach. to Def.’s Opp. to Pl.’s Br. 

The court concludes that Customs has now presented sufficient evi- 
dence of the nature and degree of plaintiff's contact with her family to 
support a finding of likely influence or control by persons connected to 
organized crime. Therefore, plaintiff's motion for judgment on the 
agency record is denied and Customs’ decision to deny plaintiff's ap- 
plication for a customs broker’s license is upheld. 


3The Commissioner also pointed out certain discrepancies regarding the source of funds for plaintiff's husband’s 
business. Letter from Commissioner Weise to Ms. Schein of 10/4/93, at 4, Ex. 16. These discrepancies do not link plain- 
tiff's husband directly to organized crime. 
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OPINION 


REstTAnI, Judge: This matter is before the court on the motion of plain- 
tiff Companhia Brasileira Carbureto de Calcio (“CBCC”) for a prelimi- 
nary injunction to prevent the collection of antidumping deposits. The 
deposits are premised on a United States Department of Commerce 


(“Commerce”) amended final determination, which plaintiff contends 
is illegal.! See Ferrosilicon from Brazil, 59 Fed. Reg. 8598 (Dep’t Comm. 
1994) (amended final determ. of sales at less than fair value (“LTFV”)) 
(“Amended Final Det.”). In essence, CBCC wishes the original final de- 
termination reinstated. See Ferrosilicon from Brazil, 59 Fed. Reg. 732 
(Dep’t Comm. 1994) (final determ. of LTF'V sales) (“Final Det.”). 


JURISDICTION 


There is little doubt that a party who is aggrieved by governmental 
action with respect to unfair trade matters may seek relief in this court, 
pursuant to 28 U.S.C. § 1581(i) (1988), if more specific remedies would 
be “manifestly inadequate.” See Miller & Co. v. United States, 824 F.2d 
961, 963 (Fed. Cir. 1987), cert. denied, 484 U.S. 1041 (1988); American 
Ass’n of Exporters & Importers v. United States, 751 F.2d 1239, 1246 
(Fed. Cir. 1985). Phrased another way, the question is will the proce- 
dures specified elsewhere in 28 U.S.C. § 1581 “provide [ | effective 
review.” See Conoco, Inc. v. United States Foreign-Trade Zones Board, 
No. 92-1396, at 20 (Fed. Cir. Mar. 15, 1994). Ifremedies ultimately avail- 
able under 28 U.S.C. § 1581(c) (1988) are rendered useless by particular 
factual circumstances, such remedies may be manifestly inadequate or 
ineffective. Compare Techsnabexport, Ltd. v. United States, 795 F. Supp. 
428, 432-34 (Ct. Int’] Trade 1992) (finding jurisdiction under 28 U.S.C. 


1, temporary restraining order preventing the collection of deposits has been vacated. CBCC also seeks to prevent 
the International Trade Administration (“ITA”) from issuing an antidumping duty order based on the amended final 
determination. 
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§ 1581(i), where continuation of investigation would cause harm even if 
final determination was not adverse) and AOC Int’l v. United States, 
Slip Op. 93-243, at 7-8 (Dec. 22, 1993) (finding no jurisdiction where 
Commerce’s time-table for decision-making did not make available 
remedies inadequate). 

Not only does § 1581(c) require the antidumping order to have al- 
ready issued, as it has not here, see 19 U.S.C. § 1516a(a)(2) (1988), but 
also court decisions rendered pursuant to § 1581(c) do not change de- 
posit rates until the final court decision is issued. See 19 U.S.C. 
§ 1516a(e); NTN Bearing Corp. v. United States, 892 F2d 1004, 1006 
(Fed. Cir. 1989) (finding partial summary judgment not a final court de- 
cision for purposes of challenging deposit of estimated dumping duties). 
The final appellate court decision may not enter for years, long after 
goods have been sold and entered, and duties deposited.” Only extraor- 
dinary injunctive relief under § 1581(i) reinstating the agency’s original 
determination could prevent irreparable harm that might result from a 
wholly illegal deposit rate. 

One of the difficulties of applying the “manifestly inadequate” gloss 
on § 1581(i) jurisdiction to a claim for which § 1581(c) remedies might 
be available in the distant future is that it invites discussion of the mer- 
its of the claim in the context of jurisdiction, a somewhat circular and 
unusual procedure.? In any case, the court doubts that there would 
be any question of either relief or jurisdiction if CBCC established 
that Commerce exceeded its authority in amending its final determina- 
tion, thereby imposing an erroneous and hugely inflated deposit rate 
that would soon cripple CBCC’s business to the point of bankruptcy. 
CBCC’s claim differs only by degree. Thus, the court will assume it 
does not lack subject matter jurisdiction for purposes of resolving the 
pending motion. 

One further issue is whether the court should decline to exercise its 
jurisdiction because of CBCC’s failure to raise this issue before the 
agency. There is a factual dispute as to whether CBCC did raise the is- 
sue, and whether it was raised in the proper manner. Rather than taking 
testimony and receiving further briefing on this issue, the court will set 
this issue aside because injunctive relief will not be granted in any case. 


INJUNCTIVE RELIEF 


At the outset, CBCC has made an inadequate showing of irreparable 
harm. CBCC alleges that the illegally imposed dumping rate is so high 
that it will be unable to make sales in the United States. No hard 
evidence was submitted to the court indicating what specific effect loss 
of such sales would have upon CBCC. Assuming that prevention of seri- 
ous economic harm resulting from unlawful acts is among the things 


2Decisions such as Inland Steel Bar Co. v. United States, Slip Op. 94-5, at 4-5 (Jan. 12, 1994), and Consolidated Int’! 
Automotive, Inc. v. United States, Slip Op. 92-54, at 2-4 (Apr. 8, 1992), which discuss deposit rate changes as a result of 
voluntary remand requests by Commerce, do not apply here. 

30nly one section of the court’s jurisdictional statute, 28 U.S.C. § 1581(h) (1988), expressly requires a finding of ir- 
reparable harm as a prerequisite to jurisdiction. 
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Congress intended when it gave this court equitable jurisdiction, CBCC 
has not made such a showing. 

Furthermore, the court declines to afford CBCC further opportunity 
to remedy the lack of evidence on irreparable harm because the other 
prerequisites for injunctive relief are not met. The court does not per- 
ceive a likelihood of success on the merits. Commerce is permitted by 
19 U.S.C. § 1673d(e) (1988) to correct unintentional ministerial errors 
in a final determination.* According to Commerce, in attempting to de- 
termine if home market sales were below cost of production, it erred in 
its original final determination by accepting a gross home market price 
for Brazilian silicon that reflected an upward adjustment in excess of 
25 percent because of a thirty-day payment term. The Brazilian econo- 
my is hyperinflationary. Final Det., at 733. Commerce inadvertently 
compared costs with a price adjusted to thirty days in the future. See 
Amended Final Det., at 8598. According to Commerce, such a compari- 
son violates the mandate of 19 U.S.C. § 1677b(b) to determine if prices 
“permit recovery of all costs within a reasonable period of time.” 
19 US.C. § 1677b(b)(2) (1988). Thus, Commerce states that prices cal- 
culated based on the future value of money in a hyperinflationary econo- 
my always will improperly mask below cost sales. 

Apparently, it is the agency’s goal to focus on contemporaneous prices 
and costs in a hyperinflationary economy. See Silicon Metal from Brazil, 
56 Fed. Reg. 26,977, 26,979 (Dep’t Comm. 1991) (final determ. of LTFV 
sales); Tubeless Steel Disc Wheels from Brazil, 53 Fed. Reg. 34,566, 
34,566 (Dep’t Comm. 1988) (amended final determ. of LTFV sales & 
amended final antidumping duty order); Porcelain-on-Steel Cooking 
Ware from Mexico, 55 Fed. Reg. 21,061, 21,065 (Dep’t Comm. 1990) (fi- 
nal admin. results). From Commerce’s point of view it made an error, 
not resulting from ill-considered judgment or wayward discretion, but 
from oversight.° It seems to the court unlikely that CBCC will prevail in 
its views that correction of such an error is gutside the purview of an ac- 
ceptably broad construction of § 1673d(e).® 

To complete the consideration of the four factors for injunctive relief, 
hardships do not balance in CBCC’s favor, as defendant-intervenors 
have been found to be injured by CBCC’s imports and CBCC has not 
made a strong showing of harm. The public interest does not merit in- 
junctive relief, which is in every case extraordinary, and is not war- 
ranted by fact or law in this action. 


419 US.C. § 1673d(e) reads as follows: 


(e) Correction of ministerial errors 
The administering authority shall establish procedures for the correction of ministerial errors in final deter- 
minations within a reasonable time after the determinations are issued under this section. Such procedures shall 
ensure opportunity for interested parties to present their views regarding any such errors. As used in this subsec- 
tion, the term “ministerial error” includes errors in addition, subtraction, or other arithmetic function, clerical 
errors resulting from inaccurate copying, duplication, or the like, and any other type of unintentional error which 
the administering authority considers ministerial. 
19 US.C. § 1673d(e) (1988). The relevant regulation mirrors the statutory language. See 19 C.F-R. § 353.28(d) (1993). 
5Commerce asserts it simply did not realize what it had done. 


6The court need not reach the issue of whether CBCC must also show that it is likely correct on the merits of the 
margin calculation issue, as well as with regard to the alleged procedural error underlying the amended determination. 
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Accordingly, CBCC’s motion for preliminary relief is denied. The 
court is of a mind to dismiss this action, as its purpose is to achieve par- 
tial relief in advance of complete resolution of challenges to a final anti- 
dumping duty order, which has or will soon issue. Unless the court hears 
an objection within ten days, dismissal will be ordered. 


on EE Ie 


(Slip Op. 94-49) 
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OPINION 


Restanl, Judge: This matter is before the court on plaintiff's motion 
for judgment on the agency record, arguing that the United States In- 


ternational Trade Commission (“ITC” or “the Commission”) erred in 
its negative material injury determination with respect to sulfanilic acid 
imports from the Republic of Hungary. Sulfanilic Acid from the Repub- 
lic of Hungary and India, USITC Pub. 2603, Inv. Nos. 701-TA-318, 
731-TA-560 and 561 (Feb. 1993) (final) (“Final Det.”); 58 Fed. Reg. 
11,246 (Dep’t Comm. 1993). 


I 


Facts 
A. Background: 


Plaintiff R-M Industries, Inc. (“R-M”) is a U.S. manufacturer of tech- 
nical grade sulfanilic acid and sodium sulfanilate. Sulfanilic Acid from 
the Republic of Hungary and India, USITC Pub. 2526, Inv. Nos. 
701-TA-318, 731-TA-560 and 561 (June 1992) (preliminary), at 7. Sul- 
fanilic acid is employed as a raw material in the production of optical 
brighteners, food colors, specialty dyes, and concrete additives. Final 
Det., at I-27. Technical grade sulfanilic acid and sodium sulfanilate are 
both available in dry powder form. See id. at I-4. R-M was the sole do- 
mestic producer of sulfanilic acid during the period of investigation, 
thus the domestic industry was defined as consisting of R-M only. Id. 
at 8. 

On May 7, 1992, R-M filed an antidumping duty petition with the 
United States International Trade Administration (“ITA”) and ITC, 
alleging that sulfanilic acid imports from India and the Republic of 
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Hungary were being or were likely to be sold in the United States at less 
than fair value (“LTFV”), and were causing or threatened to cause ma- 
terial injury to the U.S. industry.! 57 Fed. Reg. 23,378, 23,378 (Dep’t 
Comm. 1992) (init. of antidumping duty investigations).? 

ITC issued its preliminary determination on July 1, 1992, finding that 
there was a reasonable indication that imports from India threatened 
material injury to the U.S. industry, and imports from the Republic of 
Hungary had caused or threatened to cause material injury. 57 Fed. Reg. 
at 29,332. The products subject to the injury investigations included all 
grades of sulfanilic acid: refined sulfanilic acid, technical sulfanilic acid, 
and sodium sulfanilate. Jd. at n.3. 

On February 24, 1993, ITC announced its final antidumping duty de- 
termination. ITC found that: a/ imports from Hungary did not cause or 
threaten material injury to the U.S. industry, and b/ imports from India 
sold at LTFV threatened material injury. 58 Fed. Reg. at 11,246. R-M 
contests the negative determination regarding injury from Hungarian 
imports. 


B. The Final Determination: 


The Commission found the like product to be all forms of sulfanilic 
acid, including refined grade sulfanilic acid, technical grade sulfanilic 
acid and sodium sulfanilate. Final Det., at 7. Refined grade sulfanilic 
acid and sodium sulfanilate can be used for the same end uses. Id.; see 
Sulfanilic Acid from the People’s Republic of China, USITC Pub. 2542, 
Inv. No. 731-TA-538 (Aug. 1992) (final), at 7 n.11. Technical grade sul- 
fanilic acid is used for production of sodium sulfanilate, refined grade 
sulfanilic acid, specialty synthetic organic dyes, and concrete additives, 
and in certain cases shares the same end uses as other forms of sulfanilic 
acid. Final Det. at I-5, I-10; Sulfanilic Acid from the PRC, USITC Pub. 
2542, at 7 n.11. 

The Commission noted that during the period of investigation, the 
rate of growth for domestic consumption of the refined forms of sulfanil- 
ic acid (refined grade sulfanilic acid and sodium sulfanilate) exceeded 
the growth rate for consumption of the technical grade. Final Det., at 9. 
In 1989, R-M discontinued production of refined grade sulfanilic acid be- 
cause of increased environmental costs resulting from purification of 
wastewater, and competition from low-priced imports of refined grade 
sulfanilic acid. Jd. at 9-10. R-M later resumed production of refined 
grade in August 1992 following the Commission’s affirmative deter- 
mination for threat of material injury caused by sulfanilic acid imports 


10n the next day R-M filed a countervailing duty petition with ITA, alleging improper subsidies by the government of 
India. Sulfanilic Acid from India, 57 Fed. Reg. 23,384 (Dep’t Comm. 1992) (init. of countervailing duty investigation). 

2R-M’s antidumping petition against Hungary and India followed soon after its antidumping petition against the 
People’s Republic of China, which was filed in October 1991, Sulfanilic Acid from the People’s Republic of China, 
56 Fed. Reg. 51,236, 51,236 (Dep’t Comm. 1991) (institut. & sched. of prelim. antidumping investigation). A final affir- 
mative injury determination was issued on August 19, 1992. Sulfanilic Acid from the People’s Republic of China, 
57 Fed. Reg. 37,556 (Dep’t Comm. 1993) (finding threat of material injury caused by LTFV sales). The final injury 
investigation for Hungary and India commenced four months later, in November 1992. Sulfanilic Acid from the Repub- 
lic of Hungary and India, 57 Fed. Reg. 54,420 (Dep’t Comm. 1992) (institut. & sched. of final antidumping duty 
investigations). 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 14, APRIL 6, 1994 


from China. Id.; Sulfanilic Acid from the People’s Republic of China, 
57 Fed. Reg. 37,556, 37,556 (Dep’t Comm. 1992). 

It was against these conditions of competition that the Commission 
considered performance of the domestic industry. From 1989 to 1991, 
domestic consumption of sulfanilic acid increased in quantity and in val- 
ue. Final Det., at 10. The Commission found that between “interim 
1991” (January to September) and “interim 1992” (January to Septem- 
ber), consumption decreased in quantity and value. Jd. Although U.S. 
production decreased from 1989 to 1990, it increased during 1990 and 
into 1991, and decreased in interim 1992 as compared with interim 
1991. Id. 

The Commission reviewed data indicating that the number of produc- 
tion workers was relatively stable but decreased during 1989 through 
interim 1992, and hours worked decreased steadily over the same peri- 
od. Id. at 11. Productivity decreased from 1989 to 1990, but increased 
between 1990 and 1991, then decreased during interim 1992. Jd. R-M’s 
financial data indicated that net sales decreased from 1989 to 1990, in- 
creased in 1991, and decreased in interim 1992. Id. at 11-12. R-M re- 
ported operating losses for 1989 and 1990, but a positive operating 
income was reported for 1991. Id. at 12. Operating income in interim 
1992 was less than operating income in interim 1991. Jd. R-M’s return 
on total assets increased from 1989 to 1991. Id. 

Commissioner Rohr determined, based upon incorporation of the 
foregoing discussion of factors describing the condition of industry, that 
R-M was not experiencing material injury. Jd. at 12 n.46, 13. Vice Chair- 
man Watson and Commissioners Brunsdale and Crawford found no 
present material injury by reason of either Indian or Hungarian im- 
ports. Jd. at 13, 25. Chairman Newquist, Vice Chairman Watson, and 
Commissioners Rohr and Nuzum all found that Indian imports of sulfa- 
nilic acid posed a threat of material injury. Id. at 13, 49. 

In dissent, Chairman Newquist and Commissioner Nuzum found 
that imports from Hungary threatened material injury. Jd. at 49. Also, 
in dissent, Commissioners Brunsdale and Crawford found that imports 
from India did not threaten material injury. Jd. at 25. Plaintiff clarified 
at oral argument that it does not challenge any of the threat determina- 
tions. It challenges only the negative result with respect to present ma- 
terial injury by reason of Hungarian imports. 


Il 


STANDARD OF REVIEW 


On a motion for judgment on the agency record, the scope of review of 
ITC’s determination is whether it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). 


3 Commissioner Rohr’s analysis did not reach the issue of impact of imports. Commissioner Rohr employed a “bifur- 
cated” analysis to assess material injury, which consisted of reviewing performance indicators first, and upon which he 
made a negative finding on material injury, without reaching an analysis of the impact of imports. 
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Ill 


DISCUSSION 


To determine whether material injury has occurred because of LTFV 
imports under investigation, ITC is required to consider the volume of 
imports, their effect on domestic prices and production, and other rele- 
vant factors. 19 U.S.C. § 1677(7) (1988 & Supp. IV 1992). To find wheth- 
er threat of material injury caused by LTFV imports exists, ITC must 
review ten factors, including foreign production capacity, market pe- 
netration, price suppression or depression, inventories of subject mer- 
chandise, underutilized foreign production capacity, and actual or 
potential negative effects on the industry’s existing development and 
production efforts. Id. § 1677(7)(F). 

R-M argues that several errors in ITC’s final negative present materi- 
al injury determination by reason of Hungarian imports require that 
this matter be remanded. R-M contends that: 1/ Commissioner Rohr did 
not explain his determination; 2/ Vice Chairman Watson failed to cumu- 
late imports from Hungary with imports from India; 3/the Commission, 
insofar as it addressed the nexus of imports to present material injury, 
failed to cumulate imports from China; and 4/ Chairman Newquist and 
Commissioner Nuzum did not make a determination. 


A. Commissioner Rohr’s decision: 


R-M contends that Commissioner Rohr’s negative present material 
injury finding was not based on substantial evidence, because it does not 
relate the condition of the industry to the conclusion of no injury, and 
Commissioner Rohr’s reasoning was not clearly discernible. 

Commissioner Rohr’s determination on present material injury 
adopted the detailed discussion of the mandatory statutory factors con- 
tained in the “Condition of the Industry” portion of the Commission’s 
opinion. Final Det., at 8-12, 13. Commissioner Rohr further stated that 
he determined, “based on an analysis of the above factors, that the do- 
mestic industry is not currently experiencing material injury.” Jd. at 12 
n.46. Commissioner Rohr noted that he relied on no single indicator, but 
rather his negative material injury determination was made on the basis 
of all indicators, and on the basis of the domestic industry’s recent per- 
formance. Id. at 13. 

R-M argues that Commissioner Rohr’s reasoning is unclear because 
the Commission’s statutory factor discussion includes certain economic 
indicators in interim 1992 that were in decline as compared with inter- 
im 1991, such as U.S. production, capacity utilization, employment and 
operating income. Jd. at 10-12. Although there was evidence that dur- 
ing interim 1992 certain indicators had decreased, in comparison to the 
1991 improvements, operating income remained on the positive side. In 
August 1992 R-M resumed refined grade manufacture using equipment 
it had retained since production ceased in 1989. Jd. at I-21. Further- 
more, data for certain indicators were not available for the interim 1992 
period. Jd. at 12. As plaintiff concedes, a court cannot substitute its judg- 
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ment for the agency’s, nor reweigh the evidence. Torrington Co. v. 
United States, 790 F. Supp. 1161, 1169-70 (Ct. Int’] Trade 1992); Ameri- 
can Spring Wire Corp. v. United States, 8 CIT 20, 22, 590 F. Supp. 1273, 
1276 (1984).4 Nonetheless, we cannot discern exactly how Commission- 
er Rohr weighed the 1992 data on downward trends. We remand this 
matter for further explanation or reconsideration of Commissioner 
Rohr’s view on the state of the industry. 


B. Cumulation: 


1. Imports from Hungary and India: 

R-M assigns error to the negative present material injury determina- 
tion of Vice Chairman Watson, on the basis that he did not undertake a 
cumulative analysis of imports from Hungary and India. In partial re- 
sponse to this argument, the government has submitted a proposed re- 
vision to a portion of Vice Chairman Watson’s opinion, as a clarification 
of his discussion of cumulation. R-M has opposed this submission, on the 
basis that a single commissioner should not be permitted to revise an 
error other than on remand to the Commission as a whole. 

Cumulation of volume and effect of like product imports from two or 
more countries “subject to investigation” is mandated for the deter- 
mination of present material injury. 19 U.S.C. § 1677(7)(C)(iv). An ex- 
ception to the cumulation requirement is applicable where imports are 
found to be negligible. Jd. § 1677(7)(C)(v). 

Vice Chairman Watson’s original opinion implies, though does not ex- 
pressly state, that he employed cumulation in his analysis of present 
material injury. Vice Chairman Watson stated that “the domestic indus- 
try is not currently experiencing material injury by reason of the subject 
imports from Hungary and India based on a further evaluation of the 
record evidence.” Final Det., at 13 n.2. In this same discussion Vice 
Chairman Watson determined that imports from India were not negligi- 
ble, id., according to the statutory exception carved out of the cumula- 
tion requirement for present material injury analysis. The proposed 
revision, however, implies that cumulation of Hungarian and Indian im- 
ports is a change from the prior opinion, stating that 


[t]he cumulation of Indian with Hungarian less than fair value im- 
ports does not substantially change this analysis * * *. Like the 
Hungarian imports, Indian imports were primarily refined grade 
sulfanilic acid, so that cumulation of Indian and Hungarian im- 
ports does not make their penetration significant in terms of impact 
on the domestic industry. 


Def.’s Br. at 12-13 (citations omitted) (quoting proposed order). 
R-M contends that, putting procedural deficiencies aside, the revision 
is flawed as improperly comparing imports from Hungary with those 


4But see Creswell Trading Co. v. United States, No. 93-1062, -1066, at 12 (Fed. Cir. Feb. 2, 1994) (placing the burden 
of proof upon Commerce to establish by a preponderance of the evidence the existence of statutory conditions prece- 
dent to the levy of countervailing duties). In the absence of a challenge by plaintiff on this ground in this negative injury 
case, the court will not reweigh evidence and will assume that ITC used the correct standard. It remains unclear how 
Creswell is to be applied in an investigation, as opposed to a purely adjudicative proceeding, and whether it will be ap- 
plied so as to affect the bar on reweighing of evidence in certain cases. 
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from India, rather than aggregating the subject imports to assess collec- 
tive impact on the domestic industry. See Chaparral Steel Co. v. United 
States, 901 F.2d 1097, 1099 n.2 (Fed. Cir. 1990) (finding cumulation 
analysis requires aggregating data on volume and effect from two or 
more other countries). 

R-M appears to misconstrue the revised opinion, as it is clear that Vice 
Chairman Watson combined Hungarian and Indian imports in his new 
analysis. Vice Chairman Watson finds in his revised view that both In- 
dian and Hungarian imports were primarily refined grade, thus cu- 
mulation does not “make their penetration significant.” This finding 
does not suggest merely a comparison of the data, but that in combina- 
tion, the price and volume data for Hungarian and Indian imports do not 
establish material injury. 

The issue thus becomes whether the court should grant the govern- 
ment’s motion for leave for Vice Chairman Watson to amend his views, 
rather than requiring remand. It is proper for the court to consider per- 
mission to amend, as the court has jurisdiction over the action. See Ze- 
nith Elecs. Corp. v. United States, 12 CIT 932, 933-34, 699 F. Supp. 296, 
297 (1988) (holding Commerce Department could not amend errors in 
results of a final determination while it was the subject of a court action 
without approval of the Court). Nonetheless, it is not the preferred pro- 
cedure to amend determinations during briefing of challenges to the 
original determination. In any case, the court need not accept the 
amendment at this time. As the court determines that the Commission 
must provide further explanation of its views regarding Chinese im- 
ports, Vice Chairman Watson will also have the opportunity to clarify his 
views on cumulation of Indian and Hungarian imports, pursuant to or- 
dinary procedures. 


2. Imports from China: 

According to R-M, the Commission also failed in its present material 
injury analysis to cumulate unfairly traded imports from China with 
Indian and Hungarian imports.° With the exception of two quarters 
in 1992, the antidumping investigation against imports from China 
overlapped with the investigation period for imports from Hungary and 
India. 

ITC and R-M agree that although Congress defined an area of manda- 
tory cumulation of unfairly traded imports for purposes of present ma- 
terial injury investigations,® it did not mean to preclude discretionary 
cumulation.’ Commissioners Brunsdale and Crawford interpret the 


Although it does not challenge any threat determinations, R-M observes that Chairman Newquist and Commission- 
er Nuzum failed to cumulate imports from China with imports from Hungary and India in their analysis of threat of 
material injury. In their dissent, Chairman Newquist and Commissioner Nuzum determined that cumulation was in- 
appropriate where a final order had been issued and eliminated any threat caused by Chinese imports, and there was no 
evidence that prior to issuance of the order significant inventories of Chinese imports had entered the United States. 
Final Det., at 54-55. 

®Once duties are imposed the imports became “fairly traded.” 


‘Defendant-intervenor did not express a view on this issue. While legislative history may tend to support this view, it 
is not entirely clear to the court whether this interpretation is accurate. Congress statutorily defined an area of discre- 


tionary cumulation for threat investigations. 19 U.S.C. § 1677(7)(F)(iv). It did not do so for present injury determina- 
tions. See 19 U.S.C. § 1677(7)(C)(iv). Further explanation is pequired. 
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words “subject to investigation” in 19 U.S.C. § 1677(7)(C)(iv)(I) (man- 
datory cumulation in present injury cases) narrowly, so that once a neg- 
ative injury determination is made or an order imposing duties is issued, 
they consider the investigation to be over. See Final Det., at 27. Appar- 
ently, they then proceed to consider whether imports that are not “sub- 
ject to investigation,” but are subject to recent orders, continue to 
impact the industry and, thus, whether discretionary cumulation is 
warranted. Id. In this case Commissioners Brunsdale and Crawford 
found that Chinese imports did not cause present injury prior to is- 
suance of the duty order and thus there was no impact by Chinese im- 
ports on “vote day.” See id. at 27-28. The methodology resulting from 
this approach is not inconsistent with Chaparral Steel, wherein the 
court found that consideration of the entire overlapping periods of in- 
vestigation was not required: 


We cannot say that the ITC was unreasonable in evaluating candi- 
dates for cumulation on the basis of their unfair trading or the ef- 
fects of proven unfair trading as of vote day. 


901 F.2d at 1105 (footnote omitted). On the other hand, whether the 
Federal Circuit approved this exact interpretation of “subject to inves- 
tigation” is not ciear. 

ITC’s counsel expresses a different view of the meaning of the words 
“subject to investigation.” Imports “subject to investigation” are said to 
include imports subject to a recent order, if the imports are impacting 
the domestic industry as of “vote day.” Thus, according to this view cu- 
mulation becomes “mandatory” if the order is recent and the imports 
still impact the U.S. industry. ITC then states that if there is only a 
threat determination supporting the order, ipso facto, the imports have 
no impact on “vote day.” 

It may be that Vice Chairman Watson, the only person to reach this 
issue besides Commissioners Brunsdale and Crawford, is expressing 
this latter view. See Final Det., at 13 n.2. On the other hand, he may be 
adopting the view of Commissioners Brunsdale and Crawford as to the 
meaning of “subject to investigation.” USX Corp. v. United States, 
12 CIT 205, 682 F Supp. 60 (1988), a cumulation case that was decided 
before the statutory provision requiring cumulation was enacted, does 
not prevent either mode of analysis. Jd. at 218-19, 682 F Supp. at 72-73. 
In USX, the court determined that ITC was not unreasonable in declin- 
ing to cumulate imports from another investigation, where petitions 
were withdrawn or negative injury determinations were unchallenged. 
Id. at 220, 682 F. Supp. at 74.8 Accordingly, the court cannot say based on 
this record that cumulation with Chinese imports is required, prohib- 
ited or allowed. As there are at least two views extant, which may invoke 
different standards of review, the court requires more explanation from 


8The court does not believe that two of the determinations cited by Commissioners Brunsdale and Crawford, Gray 
Portland Cement and Cement Clinker from Japan, USITC Pub. 2376, Inv. No. 731-TA-461 (Apr. 1991) (final), at 30, 
and Certain Welded Carbon Steel Pipes and Tubes from Taiwan, USITC Pub. 1994, Inv. No. 731-TA-349 (July 1987) 
(final), at 20, greatly clarify this matter. 
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the Commission as to when it is acting in a discretionary area and when 
it believes cumulation is mandated. The court requires specific explana- 
tion of the term “subject to investigation” with regard to cumulation of 
imports from China. 


C. Analysis of substitutability and underselling: 

R-M also argues that Commissioners Brunsdale and Crawford im- 
properly construed § 1677(7) to require a showing of lost sales to sup- 
port an affirmative present material injury determination. Additionally, 
R-M claims that Commissioners Brunsdale and Crawford improperly ig- 
nored evidence of underselling. 

R-M contends that the material injury analysis by Commissioners 
Brunsdale and Crawford seems to require a finding of lost sales to estab- 
lish an affirmative injury determination, because the Commissioners 
stated that a finding of material injury could only be supported if prices 
of refined sulfanilic acid imports “induced purchasers to switch from the 
domestic technical grade or [sodium sulfanilate] to the refined grade.” 
Final Det., at 31-32. 

Rather, Commissioners Brunsdale and Crawford emphasized the im- 
portance of substitutability in their material injury analysis, and the 
statement at issue is relevant to substitutability.? 

Findings by ITC that factor substitutability into impact of imports on 
domestic producers have been upheld previously. See Feldspar Corp. v. 
United States, 825 F. Supp. 1095, 1100 (Ct. Int’] Trade 1993) (holding 
nonsubstitutability and minor price differences not to be incentive to 
shift sources); General Motors Corp. v. United States, 827 F. Supp. 774, 
786 (Ct. Int’] Trade 1993) (upholding finding that price was unlikely to 
determine product choice because products had limited substitutabil- 
ity). These cases do not require proof of lost sales to establish an affirma- 
tive injury determination, and Commissioners Brunsdale and Crawford 
do not say that they do. 

Commissioners Brunsdale and Crawford properly included in their 
views an analysis of the statutory factors under § 1677(7). Final 
Det., at 38-43. As part of their analysis of “other economic factors,” 
19 U.S.C. § 1677(7)(B)(ii), they considered substitutability. Commis- 
sioners Brunsdale and Crawford observed that greater substitutability 
between imports and the domestic like product produces greater volume 
effects, price effects and impact on the industry, while limited substitut- 
ability produces smaller effects. Final Det., at 34. The Commissioners 
found that increasing volumes of the subject imports did not have a sig- 
nificant effect on the domestic industry, in part because of limited sub- 


analysis of substitutability varies according to the context of its application. For the purposes of defining “like prod- 
uct” as described in 19 U.S.C. § 1677(10) (1988), it is not necessary that like products be completely substitutable, only 
that the like product be “like, or in the absence of like, most similar in characteristics and uses.” Id. For purposes of 
cumulation, the analysis of substitutability is also not stringent, as only a “reasonable overlap” in competition is re- 
quired where like product imports “compete with each other and with like products of the domestic industry.” 19 U.S.C. 
§ 1677(7)(C)(iv), (F)(iv); see United Eng’g & Forging v. United States, 15 CIT 561, 582, 779 F. Supp. 1375, 1393 (1991). 
In analysis of material injury, substitutability is one factor in the evaluation of volume and price. See Feldspar Corp. v. 
United States, 825 F. Supp. 1095, 1100 (Ct. Int’! Trade 1993); General Motors Corp. v. United States, 827 F. Supp. 774, 
787-88 (Ct. Int’] Trade 1993). 
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stitutability of sodium sulfanilate with refined grade sulfanilic acid.!° 
See id. at 37-38. They also found that Food and Drug Administration 
regulations had created a preference for refined grade sulfanilic acid 
among some buyers. Id. at 32. 

In their discussion of other economic factors, Commissioners Bruns- 
dale and Crawford also noted that some time after R-M ceased produc- 
tion of refined sulfanilic acid in 1989, Japan severely limited its exports 
tothe U.S. between 1990 and 1991. Jd. at 33. Purchasers turned primari- 
ly to imports from China. Id. Once the investigation of Chinese imports 
began, final dumping margins were uncertain in 1992 and preliminary 
duties were 85.29 percent, thus customers turned to the subject im- 
ports. Id. As a result, subject imports were found to fill the gap in the 
market left by Japan, and did not displace domestic sales. Id. at 33-34. 

As to the volume effect of imports on the domestic industry, Commis- 
sioners Brunsdale and Crawford determined that R-M’s market share 
would not likely increase if the subject imports were absent from the 
market, because fairly traded refined grade sulfanilic acid from China 
was available at lower prices than the domestic refined grade. Id. at 
38-40. The Commissioners noted a large increase in imports, but they 
found that the significance of the increase was “tempered” by the pres- 
ence of fairly traded imports, and that R-M’s market share had also in- 
creased. Jd. at 38. This analysis took into account that increasing 
volumes of the Hungarian and Indian imports might have a significant 
effect on the domestic industry, depending on substitutability. As indi- 
cated, however, the Commissioners concluded that R-M’s market share 
was not affected to a large degree by these imports because of limited 
substitutability.!! Id. at 40. 

Substitutability was also germane to the Commissioners’ analysis of 
price effects. It is true that a finding of price underselling is not required 
to support an affirmative determination. Cemex, S.A. v. United States, 
790 F Supp. 290, 298 (Ct. Int’] Trade 1992) (holding that showing of 
suppressive prices may be sufficient to support injury finding). Section 
1677(7)(C)(ii) permits a finding of injury where an imported product of 
higher quality may not be directly substitutable but nonetheless causes 
price depression or suppression for the lower cost domestic product. See 
19 U.S.C. § 1677(7)(C)(ii). 

Here, Commissioners Brunsdale and Crawford found that price com- 
parisons were largely irrelevant, as the only refined grade comparisons 
were for 1989, and only one comparison was available for technical 
grade. Id. at 40-41. Further, they determined that absolute price com- 
parisons that did not factor non-price differences between imported and 
domestic products were not useful, particularly because factors such as 


10Commissioners Brunsdale and Crawford found that the limited substitutability resulted from a purchaser’s quali- 
ty requirements for its end products, and from reduced efficiency and increased costs associated with switching be- 
tween grades. Final Det., at 35-38. 
This type of analysis of substitutability has been applied previously, and requires no specific finding as to lost sales. 
See e.g., General Motors, 827 F. Supp. at 787-88 (upholding Minivans from Japan, USITC Pub. 2529, Inv. No. 
731-TA-522 (July 1992) (final), at 36 (finding on significance of volume increases made in view of non-price factors 
such as substitutability)). 
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substitutability motivated the purchase decision. Jd. at 41. Commis- 
sioners Brunsdale and Crawford concluded, largely as a result of this 
limited substitutability, that there was no significant price underselling, 
or price depression or price suppression. Id. 

Thus, Commissioners Brunsdale and Crawford did not ignore evi- 
dence of underselling, as argued by plaintiff. They determined after re- 
view that they were not relying upon this data, because the price 
comparison data for refined grade and for technical grade was limited. 
Id. at 40-41. The Commissioners considered the evidence of undersel- 
ling and found it not to be useful for acceptable reasons. The statute 
does not require more. See 19 U.S.C. § 1677(7)(B); Cemex, 790 F. Supp. at 
298-99. 

It is clear that Commissioners Brunsdale and Crawford did not re- 
quire a finding of lost sales to establish present material injury. Further, 
the Commissioners articulated their rationale for not relying upon cer- 
tain price data, and their decision in this regard was not unreasonable 
and was supported by substantial evidence. 


D. Chairman Newquist’s and Commissioner Nuzum’s decision: 

R-M alleges lastly that Chairman Newquist and Commissioner Nu- 
zum, in their partial dissent, were required to reach the issue of present 
material injury, as well as the issue of threat of material injury. R-M re- 
lies on the language of the statute for this argument. R-M further con- 
tends that because a present material injury determination and a threat 
of material injury determination would have different implications on 
the assessment of duties, the Commissioners are required to make a sep- 
arate finding on each issue. 

As provided in 19 U.S.C. § 1671d(b)(1), ITC is required to make a final 
determination of whether: 


(A) an industry in the United States— 
(i) is materially injured, or 
(ii) is threatened with material injury, or 
(B) the establishment of an industry in the United States is mate- 
rially retarded. 
19 U.S.C. § 1671d(b)(1) (1988). ITC relies on the use of the word “or,” to 
argue that ITC may reach an affirmative decision on any ground with- 
out considering alternative grounds. It is clear, however, that the statute 
cannot be rewritten simply by substituting the word “and” each time 
the word “or” appears. 

It is quite possible that an injured industry is not threatened with 
harm beyond its current condition. Likewise, a threatened industry may 
also be suffering current injury. Most importantly, the remedies for 
current injury are not concomitant with those required by a simple find- 
ing of threat. They are, in fact, more extensive. In a case of threat of ma- 
terial injury, additional duties are assessed only on imports entered 
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subsequent to the order.!? In a present injury case, all entries suspended 
prior to the order are liquidated with additional duties to offset the un- 
fair trade advantage calculated by ITC. 19 U.S.C. § 1673e(b)(1) (1988). 
Thus, even if the plain words of the statute are susceptible of more than 
one meaning, the structure of the statute clearly requires a finding as to 
present injury. Accordingly, Chairman Newquist and Commissioner 
Nuzum are required to state their views on present material injury. 
ITC’s argument that this issue is moot for this case is of no moment. 
The issue must be addressed as it likely will continually evade review. 
See, e.g., Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 546 (1976) (quot- 
ing Southern Pac. Terminal Co. v. ICC, 219 U.S. 498, 515 (1911) (finding 
exception to mootness where underlying dispute is capable of repetition 
but evades review)); Associacao Dos Industriais de Cordoaria e Redes v. 
United States, 828 F. Supp. 978, 984 (Ct. Int’! Trade 1993) (same). Lack 
of a finding of present injury presumptively precludes a finding of irrep- 
arable harm. See Sandoz Chems. Corp. v. United States, Slip Op. 93-188, 
at 7 (Sept. 23, 1993) (finding no irreparable harm in connection with 
motion for injunction of liquidation after negative material injury deter- 
mination). Thus, in a “threat only” case, court injunction of liquidation 
of suspended (i.e. pre-injury) entries likely would not occur. The entries 
would then be liquidated in due course, continually mooting the issue. 


IV 


CONCLUSION 


The Commission shall reconsider its view on the meaning of “subject 
to investigation” and discretionary cumulation with regard to imports 
from China. Commissioner Rohr shall reconsider his view on the state of 
the industry. Vice Chairman Watson shall also reconsider his view on cu- 
mulation of Indian and Hungarian imports. Chairman Newquist and 
Commissioner Nuzum shall consider the issue of present material inju- 
ry. Remand results are due in forty-five days. Objections are due twenty 
days thereafter, and responses ten days thereafter. 


121) a threat case, an additional finding of harm, but for suspension of liquidation, will result in retroactive imposi- 
tion of duties on suspended entries. 19 U.S.C. §§ 1673d(b)(4)(B), 1673e(b)(2) (1988). 
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